
FEDERAL ENERGY RfGULATORY COMMISSION
WASHINGTON. DC 20426

OFFICE OF TH~ CHAIRMAN May &, 2003

The Honorable John D. Dingell
Ranking Membcr
Con1n}ittee on Energy and Commerce
United States House of Representatives
Wash!ngJ;OnJ D.C. 20515-6115

Dear Congressman Dingell:

Thank you for your April 30. 2003 letter s~king clarification on the procedural effect
of the White Paper on Wholesalc rQwer Market Power Pla.tfoIm i$sued by the Fcdc;ral
Energy Regulatory Commission on .Apri128~ 2003 in Docket No. RMOl-12-000.

I have enclosed my rcsponses. If you necd additiona1 infomIation, please do not
be$ilate to let me know-

Best regards2

~ ~l'C
Pat W ooa, III
Chairmal

Enclosurc
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Answers to Questions from,Coneressman JobD D. DinKel.
Concernin~ the White Pager

1 Does the White Paper represent the views of the ChaiIman and other Conunjssioners,
or of the Commission staff? How does the process by whi~ the Wbire PapeT was
approved compare to the process by which the Conunission issucd the proposed
standard mal"ket desjgn t'Ule?

The White Pap~. represents th~ views cfthe Fedc1"a! Energy Regulatory Commission
(Ccwuission). The White Papcr was voted on by all the members of the Commission1 just
as the notice of proposed l"ULemaking was1 prior to issu2nce.

2 What stams does the White Paper have under the Adminisn-an'\le Procedures Act? Is
it intended to be: the equivalent of a new notice of proposed 11llemaking?

The White Paper 15 an assessment of how the electric utility indusny should move
forward to a~hieve long-teJm bencfirs for eleCtricity customers, and how the Commission
intends to change the l-ulc proposed in Docket No. RMOl-12-000 on July 31.2002, to meet
me conCC1US that ha\lc b~en l-aised]n rulemaking comments. While the White: Paper is pwt
of the rulemaking process and the Commission is allowing an opportuni~ for public
comment on the Wlute Paper, it is nOt intended to be the equivalent of a new nonce of
proposed rulemaking.

3 How long does the public have to comment on the White Paper? Will the
Ccnunission make: such conunents pan of the official record of the rolemaking?

The Conunission published a notice on April 28, 2003 under Dockci No. RMOl-12.
000 that l-cquested public: conuncnt on the White Paper. The notice pl'ovided that all
comments would be available for public review at the CCJl1U11ission or on the Commission's
website at h~://~.feIc.gQv. These comments will be made pan of the official record of
the z-ulemalcing. The Commi~sion decided not to impose a d~ad1ine for conuntJ1TS- The
Commission inl:ends to continue its outreach by holding technical conferences in the near
fut:\lre and receiving funhe]' comment to tailor the final rule to benefit customers within each

1"egl0n-

Are the changes to the proposed rule which are armounced by the White Paper final?
If so, does that mean the Cormnission would J10t reconsider these decisions under any
circumstances" l-egal'dless af any public ~ammcnts filed in l'espanse ta the White

Paper?
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No. the changes to the proposed lulc announced by the White Paper are: not final.
The \l,l'hite Paper sets forth how t:lle Commission intends to change the proposed rule to meet
the concerns thaI have been raised in rulemaking comments. The Coxmnission secks
comment on the "W}Ute Paper and plans to hold regional technical conferences in the near
future. ~c discuss with states and market participants in each Tcgion reasonable timetables for
addressing wholesale marker design issues discussed in the White Paper and ways to tailor
the Commission's final rule to benefit customers within the rcgicn. The White Paper
comments and tecruucal confcrC'nc~s will help inform th~ CoJnJnission in developing a final
rule.

So Are the changes to the propose4 J11le which the White Paper alU10WlCed subject to
judicial review? If so, could a party seck review of such changes prior to the
Commission's issuance of a final rule?

No, me White Papel' does not constitute final ageI1cy action within the meaning of the
Administrative Praccdure: Act. 5 V.S.C. § 704 (2000)) and hence the cha1\ges to the
proposed rule announced in the White Paper are not subjtcr to judicial review. Therefore) a
parry cannot seek review of such changes plio! to issuance of a finall-we, and l-ehearing of a
fmal rule.

6.

The White .Paper stat~s that the Commission will conside." I'any pending elcctl"1city
legislarion being considered in the U.S, Congl"ess, prior to issuing a. Final 'Rule," The
meaning and significance of "pending legislation" appew"s ambiguous" For exampll:.~
dwing the House considcl-ation of electricity legislatio11, the provisions in the
Commineels initial Committee Print were modified substantially in both
Subconuninee and Full Committee- Provisions inttoduccd in the Senate may well
change. as well, and if differences exist with the House, it will face an unsen1ed futUre
Conference. How will you identify "pending legislation" in your consideration?
Will it include all introduced bills, such as H-R 1276, which I sponsored with a
number of other Members of the House, or just ~erlain bills? How will you consid~
legislation which differs in the House and Senate? Do you intt;nd to incOI-porate such
legislation into the pubhc recoI"d of the rolcmakjng. to seek comments on the
legislation, and to make it pa1'! ofdlC rccol'ci subject to judicial rt:view?

The Comm1ssion intends to follow the progrcss of the energy lei,rislation Wldex
consideJ"ation by Congress. As the legislation proceeds th,"ough Congress. we will fol1ow
the dev~lopments and idcas disc~lssed. If ~ bill becoJnes law befOI"c we adopt a fmal rule,
we will ensure that the final rule confolms with the enacted bill. The Commission does not
inte:nd to 1ncorporate ~he proposed legislation into the public l.ecord of the l"Ulcmaking. nor
wi!! the Commission st'ck comments on the legislation.


