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Houstom, x 70037387
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PRJWLEGED AND CONF!DENT!AL
COMMUNICAT!ONS

VIA Federa; Express

Mr. Richarg A Steinwurizey
Frieg, Frank, Harris, Shriver & Jacobson
1001 Pennsyivanig Ave. Nw

Suite 800

Wash:‘ngton. DC 20004-2505

Re: Relateq Party Transactiong

Dear Richarg:

fotes on them, | am confident that everything | am Providing yoy, with, even if i the form of 5
draft, fairly reflacts their fina; form. Supplementa information relaten (o these documents are

noled in Parenthetica/s. where appropriate.

1. Enron 000 Annual Report
" Ses, in Particular, footnote 16

2. nron's Mareh 27 2001 Pro
"  See, in Particular, Pages 26 ang 27--"Cer1af'n Transacﬁons"
3. DrOn's March 28, 2060 Prox
® See, in Particular, Fages 26 and 27--"Certar’n Transa:tr‘ons"
4, Enron's Form 8-K _datey Februa[x 2B, 2001
* Sesg, in Particular, footnote 16--"Relateg Party Transa Clions” Pzges 56 ang
57 )

Endless Fossibilitipg 1 MIN 000238
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Mr. Richara A. Steinwurze!
Re: Related Party Transastion -

Page 2

10.
1.

12

13.
14,
15,

16.

Enron Corp.'s Form 10- gated May 2001 (graft
' See, in particular, foo:note 8, pages 14 and 15, *Relate- P37y Transaziinng"

Audit Committee Presentalion of the LIM Investment Azijvia for 1292 dated
February 72000 (Presenteg by Enren’s Chief Aczcounting Officer, Ricx Causey)

*  Note, Scott Sef:on was my predecessor

Audit and Finance Commitiae Presentation for L\ Investment Activity for 2000,
dated February 12 2001 (Presented by Enron's Chief Accounting Officer, Rick
Causey, and Chie! Financial Officer, Andy Fastcw (just Finance Committee))

hort Form Questionnaire for Andrew 5 Lastow for Fiscal Year Enged
"_--—'—I-——..___-

December 31 1399
* See, inparticular, question (g) and esponse (last page addendum)

Addendum o ugstionnaire for Andrew S. Fastlew for Fiscal Year Ended
December 31, 2000 {Copy enciosed unexecuted; howsaver, | have been advised

that an executeg €oOpy has been provided 1o Enron's Corporate Secretary)

Finanze Committee Presentation Re arging LJM 1 gated Jciober 11, 1839
——=—= niliee Presentation Regar.
nron 8oard of Directors' Minutes, dated June 2B, 19599; October 11,1839

Q&A's relaling to LM draft): Corres ongence from Counsel 80b Baird, Vinson

& Eiking, daled October 4. 1889, regarding LM 2

Memeorandum from Kirkland & Ellis. Counsel to LM 2, 0sted Ocicher 11, 1999

Servires Aareements Between Enran and LUM 1 and LM 2

LJM 2 Co-tnvestment L.P. Presenmtation Related lo Privale Placement

Memorandum (draft)

Memeoranda from Jordan Mintz Relating to LJIM, as foliows:

*  Summary of Proposed Private Placement Memorandum for LM 3, vated
December 7, 2000 {Such equity fund never ciosed);

*  LJMApproval Process—Transaction Substanhation. dated March 8, 2001
including Enron's current version of the LIM Approval Sheet (Provides
instructive background);

*  Memorandum tg Andy Fastow, regarding Re'atag Party Proxy Disclosures,

cated April 6, 2001:
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Mr. Richard A. Steinwurtze!
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" Memorandum to Messrs. Baxter, Metts, anc Causey, recarding Digzios.re
Issues Wilh Respect to Proposed Sale of Enron Wing to LU galed Apr 12,

2001 .
* Draftof Proposed Proxy Disclosure for Sale of Enron Wing to Luh 2

17.  Copy of the “Coafliats” Section of Enron's Cede of Ethics (2000}

18. Two Articles Recarding Enron
* Article in Worlh Magazine of the 50 Best CEO's in the Country

* Arlicle in Bloomberg Markels, *Inside Enron”

! wiil continue to review my files to determine whethsr there are anv additional cdocumen!s that
may be heipful.

Basec on our conversation yesterday--and new with yeur having the opporiunity to review these
documents, | beiieve you should have a fairly compiete picture of the issues we are wrestling
with. Obviously, as you pursue your “due diligence*, you should not hesitate 12 call me with any
additional questions that you may have or request, if available, any add:tionz cocumen'stion
that you think may be helpful; in tum, | am hopeful that you will be abie to complete your review
in the next two weeks fand, of course, we can continua cur dialogue curing :hat time). it may
then be appropriate for me 1o visil with you in your offices somsatme in Igte Maylearly June tc
discuss “where we are” and “where we sre headed”.

In closing, | veary much appreciate your guicance, Richard, on this very significant matlter | will
do what ever you need in lerms of insuring that you have afi relevant informatien zngd rescurces
to conclude your work. | take great comfort in being able '» nz)| VEON your counse! in this
instanca,

As usual, | may be reached af 713-853-7897. My email address is [ordan mintz@enron.com.
Please do not hesitate to contact me.

Ver-yitr:y yours.~~
Enclosures

Cc (w/o encl: Alan 8. Kaden
Ftied, Frank, Harris, Shriver & Jacobson
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Jordan H, Mintx
Viee President end
Cenrre! Counar!
Enron Ciove: Frmznze

Enron Corp.
T400 Smith & rrees
Howstor, TX I7007.738]
713-4853-7857
21, 2001 . Fax 2136463529
May jardnn.mmr:cmrm.m

PERSONAL AND CONFIDENTIAL

VIA FEDERAL EXPRESS

Mr Richard A, Steinwurtze!

Mr. James H. Schropp

Fried, Frank, Harris, Shriver & Jacobson

1601 Pannsyivania Avenue N.W., Suite 800 .
Washington, DC 20004.2505

RE: Restructuring of the LM Private Equity Fung

Dear Richard ang Jim;

As we discussed lag; Wednesday, May 16™ we a-e proceeding with the Proposal io restrusture the
LJM pannership(s) so as to fit within the safe-harbor (from disclosure) under Regu'aticn S-k_ temn
404 — Instructions 8.3 (the “less than 10% limited partner iteresy Safe-i—iarbor’). 7 that regard. we
are working with our counset, Vinson & Elkins, and thatof Lum's, Kirktand & Zliis. 1o ge! comiorable
with our interpretation of the Safe-Harbor and that the restructuring is accompitshed in a fashion thal
satlisfies such safe-Rarbor. We ara targeting this F rnday. May 25% as the date ‘0 reach these
conclusions. As we discussed, | woulg appreciate your involvement as a “second pair of eyes'in

this effor,

To thatend, | have enclosed copies of the limited pannership agreement of LUM2 Capital
Management, L.P. the general partner of the investment Partnership — M2 Co-investment, L.P.,
and the limiteg parnership agreement of LimM2 Co-Investment | p. P'would appreciate YOUr review
of the appiicaton of the Safe-Harbor te our Proposal to restructure these paninerships. In particular, .
the general partner interest of Enron's Senior Officer wouid be converted 1o g less than 109 limited

Partnership interest -- probably at the investment parinership leve!, ang the current general panner
interest would be assurmed by a current Enron executive (but not 3 Section 15 officer} who, likely,
would Jeave the employ of Enron. We can discuss in greater detal these specifies during our call set

In the interim, should you have questions or Comments, please do not hesitate to contant me at 713-
853-7897. | appreciate your contnued assistance.

Very truly yours,

Enclosures {two sets)

Ce wio enclosures: Alan Kaden
Encdtess possibilities ™ MIN 000241



Fried, Frack, Hats, Shneey 3 JR35800
1001 Pennsyvenia Avierue. NW, 5 a0c
wash rgtoa, DT 200C4-2505

el 202.838.7020

Fax: 2C7.529.700) (4: ()

www g LA

Direct Phone: 202.639.7073
Direct Email: Alan.Kaden @ffhs;.com

-

CONTIDENTIAL & FRIVILEGED
FROM COUNSFL

May 22, 2001

Enron Global Finance
c/o Enron Corporation

1400 Smith Street
Houston, Texas 77002-7361

Attn: Jordan H. Mintz, Vice Président
& General Counsel

Re: Enron Global Finance

Dear Jordan:

In accordance with the District of Columbia’s Code of Professional
Responsibility, we are obligated to set forth the terms and scope of the recent
retention of our firms services by Enron Global Finanece and/or Enron
Corporation (collectively, “Enron Global”). Although this letter will, therefore,
séem a bit formalistic, please be assured that WEe arc delightcd to be of

assistance.

Based on our discussions to date, we understand that we will act as Enrgon
Global’s special counse! in a matter invoiving disclosure angd other securitiss
related advice. This matler, and the services that you have asked us to provide
in connection with it, are discrete and Kmited, and you and we agree that we
should not, in the course of such Tepresentation, need to obtain Or use
confidential information abouyt Enron Global or render advice to Enron Globa)

A Partnersnip
ncluding
Prolessiona!
Corporationt

New York
Washagion
Los Angeiat
Longen

Garie
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Fried, Frant. warig, Snrver & Jatobrer

Enron Giotal Finance

May 22, 2001
Page 2

€XCept in connection with this matter, unless we are specifically raquested apd
agree to do so.

Our fees are based on the actual time spent on the matter invoived by the
attorneys in the firm, Each atterney, whether an associate or 2 partner, has g

fixed rate at which his or her time js charged. Thar rate is fixed by the fimm,
taking inmto consideration the individual's professionaj eXpertise and other

for this matter, has a billing rate of $620. (The foregoing information is, of
course, provided to you on 2 confidentia] basis.) These rates ara revised from
time to time; additiorally, associates "graduate” to the next seniority clasg
sffective September 1. and ‘their rates are adjusted accordingly at that time,
Richard will have primary responsibility for YOur matter, with assistance from
senior and junjor asscliates and ipn consultaticn with other partrers, as he deens

2ppropriate,

Ancillary  services and  esxpenses, Such  ag Photocopying,
telecommunications, messenger and delivery services, computer legal research
and database searches, outside cxperis or consultants, werd processing,
secretarial and other support staff overume, travei and other expenses incurred
for the benefit of tha client, are billed separately from time Charges, based op
&ctual use, at oyr cost. Trave! expenses include, as applicable, mileage, zirfare.
lodging, meal expenses, local trave) and similar expenges. Our policy regarding
time spent traveling on behalf of 5 client is 10 charge the time €Xpense (o the
client on whose behalf we are traveling, uniess tha attorney uses the trave] time
1o work on another kiljable matter. in which case tha time is billed 10 that matrer.
Billing for ancillary services and txpenses may lag the rendering or use of those
Services by several months because of delays in the receipi of third-party biljs

and the posting of accounts,

The time charges set forth above are not absolutes to which we adhere
without analysis of the time that has teep Spent. They serve a¢ “benchmarks "
which ordinarily ara followed. Each month, however, before bills are sy bmijtted,
a review js performed to assess the nature and quality of the Services performed
for the client,

MIN 000272



e Tdies 80Uy JANTE & Jyespgen

Enron Giobal Finance

May 22, 2001
Page 3

It is our practice to try to discuss Statements with our cliznts, ang fo explain
the services covered {0 the client’s satisfaction, Ip our view, gooy legal service
requires that our clients not only recejve Outstanding lega) WOrk, but aise tha;
they feel comfortabje in discussing our fees. We will biy on a2 monthly basis gng
will expect Payment within 30 days of the date of the invoica.

good professional ang business relations, the firm may decline such
representations, Nonetheless, becaysa We cannot predier What situations may
arise, or involving whom, you agree that our jaw firm wij remain frae,
hotwithstanding our TEPresentation of you ip the matter described above or in
other matters and whether or not during the course of OUr representation of you,
[0 represent any presens or future client of our law firm with interests adverse 1o
YOu in any matter (except in litigation in which you and such other client may be
adverse parties), so long as such martar is not Specifically relzted to the Mmatters
in which we are Tepresenting you, ang does not Tequire us (o utjjjze confidanrja]
information that we have leamned from You while Working on your behalf.

I hope you find the discussion above to be tomprehensive and kelpful, ang
that you wil] Je me know if you have any questions.

MIN 000273



Fried, Fronk, Myrria. Shriver & Jacobion

Enron Global Finance

May 22, 200}
Page 4

Please sign the criginal and enclosed copy of this letiar, Afllter you havs
done so, piease retair; the original for your files, ang return the signed copy to
me.

-

Sincerely,

FRIED, FRANK, HARRIS. SHRIVER
& JACOBSON

ACCEPTED AND AGREED:
By: W) !0/ é/m
Name: '
[Title:]
Date: ]

MIN 000274
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Privileged and Confidentia] MEMEPOR, NDuywp
PRELIMINARY DRAFT

Mey 23, 2001

TO; James H. Sciropp
FROM: Jarmes p, Bae:zhold

RE: Enson Reiated Party Transactions

Oregon corporasion (“Enron™), relating 1o transactions between Fnron and certajn
parties rejated to Enron, in particujar LIM Cayman, L p, ("LIM!"™) and LiM2 Co.
Investment, 1.p. ("LIM2,” ang wogether with M1, the “Partnerships"). This
memorandum sets forth a brief overvicw of (i) the Structure, ownership ang Purposes of
the Panncrships, {i1) Enron’s policies and Procedures Icgarding fransactions with the
Panncrsh:'ps, (ii) Oregon Jaw With respect cOrporate directors apg officers, and {iv)
transactions be:ween Enron and the Partnerships disclosed jp Ernron’s £ ings with the
SEC. ;

You have asked that [ review various documents received from Enron Corp., an %

* LIM!and Live are private equity funds formed as eltemnative, opticnal sources
of private equity for Enron to hanage its invesiment Portfolio risk, funds flow,
and financ{a] flexibility,

* The Pm':ncrshxps chgage in acquiring or investing in energy and
communications-related invcstments, Prunarily invoiving tither assets Enren ngs
decided to sell of risk managemen activitics intepdaq 10 limit Enron's eéxposure

to price and vajye fluctuations with TeSpect 1o various asszrg.

* Certain interna) £nron documents describe tha Partnerships a5 assisting Fnron iy
its equity portfolio syndication activity,

MIN 000256
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* Other Enron officers with Intesests in the Pastnershiss gre Michazl Kopper, 2
Managing Director of Enron, and Ben Glisan, Jr..a Vice Presiden: of Enren.

* Michael Kopper negotiates on beha!f of the Pannerships when snienng

into transactions with Enron. The Partnerships Pay a ponion of s
compensation to raflect time spent on Panncrship mattzrs,

* Limited partners i the Pertnerships ean remove the General Partner with o-
without cause,

* Under Services Agreements, the Partnerships reimburse Enron for
administrative and SUpport services provided by Enron.

*  Summary Chart

f LIM1 LJM2
Formal Name i LIM Cayman, L.P, LIM2 Co-Investment, Lp.
Date Formed | June 30, 1559 Ostober 20, 1959
| Size : ! $16 million $200+ million
LGcncral Partner (“GP") J LM Parmers, L F. , LIM2 Capsta Manzgement,
L.P.
General Partner of ! ’ LIM2 Capital Mznagemert, -
GP (“GP2") { LLC ‘
Managing ’ ! Andrew Fastow 5
P Member of GP2 ;
Merager ] LIM Management, Lp, I LIM2 Capital Managcmcm,ﬁf
L.p |

Limited Partners l Qualified investors — public J Qualified wvestors — public

and corporate pension furds, | and Corporate pension funds,

2% of Limited Parmzrs'
capital commitments during
commimnent period, 2% of '
invested capital thercafler

Management Fee

{
insurance companies, | Insurance compan:es, f
comrmnereial banks ang commercial banks and f
investment companies or investment companies or
funds funds |
GP Contribution ’ 1% of total capital ]
contnbutions |
Carried Interest f 20% ﬁ
i

Commitment Period | | Three years i
Parmership Advisory j Comprised of Limited Papmer
Committee Teprescntatives; providas

independent review of
decisions made by General
Partner in situations where the
General Parmer believes s
conflict of interest eXists

f‘."d:DZ‘b&etzjl‘J 35640.1
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» Sec Exhibijt A for additional information preparsd by Errpp regarding the
Structure, ownership and purposes of the Partnerships,

II. Enron’s Policies and Procedures Regarding Transactjogs with the
Partaerships

* Enron’s Board of Directors has specified the following basic policiss and
procedures for transactions between Enron and the Partnerships:

* Enron and the Partnerships are not obligated 10 one another (o transact;

* Enron’s Chief Accounting Officer (Rick Causey) and Chief Risk Officer
(Rick Buy) review and approve the terms of aj) transactions;

* The Board's Audit and Compliance Committee annually reviews afj
transactions compieted during the past year and makes any
recommendations they deem #ppropriate; and

* The Board annually determines that Andrew Fasiow’s controlling
position et the Partnérships end his invoivement as a ceunterpany ‘o
Enron do not adversely afTect the best interests of Enren,

e Fora dcsc;ipﬁon of all procedures and controls, see Exhidit B, Related Pany
Transactions ~ LIM 2000, internal Policies and Procedures (February 2001).

* See also Exhibit C, Memorandum dated March 8, 200! from fordan Mintz 1o
Rick Buy and Rick Causey re “LIM Approval Process - Transaction
Substantiation ™

¢ The March 8, 2001 memorandum: refers 1o the “LIM Approval Sheet”
and “Issues Checkiist,” which are attached hereto as Exhibit D.

HI. Oregon Law Regarding Corporate Directors and Officers

* The general standerd of conduct for directors and officers of Oregon
Corporations requires that directors and officers discharge their dutjes in good

faith, with the care &n ordinarily prudent Person in a hike Position would exerciss
under similar circumstances and in a manner the director or officer reasonably

MIN 000258
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believes to be in the bes: interests of the coiporation. See Or. Rev. Star, §§
60.357, 60.377 (I 999).

Oregon's Private Corporations law defines a “conflict of interes: transaction™ as
8 transaction with the corporation in which a direcior of |he torporation has 2
direct or indirect interest. See Or. Rey. Stat. § 60.361 (1999).

The law provides that a conflict of interest t-ansaction js no; voidable bty the
corporation solely because of the director's interest in the transaction:if any one
of the following is true: :

(2) the material facts of the transaction and the director's interest were
disclosed or known to the board of directors or a commitee of the board of
directors and the board of directors or committes authorized, approved or

ratified the transaction;

(b) the material facts of the lransaction and the director’s interest were
disclosed or known to the sharehoiders entitled to vote angd they authorized,
gpproved or ratified the transaction; or

(¢) the transaction was fair to the corporation.
Or. Rev. Stat. § 60.361 ( 1999).
Transactions with a Corporation ia which an officer of the Corporation has an

interest arc not considered conflict of interest transactions and do nop require
approval or ratification by the board of directors or any committee thereof

See Exhibit F, Or. Rev. Stat. §§ 60.357 - 60.384 (1999,

IV. Traosactions Between Enron and the Partnerships

The chart at Exhjbit C summarizss transacetjons between Erron ang the
Partnerships, as disclosed in Enron's filings with the SEC. The information in
the chart is based primarily on disclosures made in Enron's Proxy statements for
2000 and 2001, which disclosures are summary in naturs. To detail each
transaction individually, we would need to review the “LIM Approval Sheet
and “Issues Checklist” for each,

Additiona] Summary charts prepared by Enron are included as Exh:b:it H.

Hdcﬁ?\baclljausbﬁﬂ.l
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The following recent disclosures made by Enron are includeq gs Exhibit I

* 2000 Proxy Statement, Merch 28, 2000, pp. 26.27

* Form 8-K, February 26, 2001, FN 16, pp. 56.57,33.37
* 2001 Proxy Statement, March 27,2001, p. 27

Form 10X, April 2, 2001, Fy 16, pp. 48-49, 38_25

Ferm 10.Q, May 14, 2001, FN 8, pp. 14-15

MIN 000250
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List of Exhibits

Information prepared by Enrgpy regerding the sliuziure, gu nersain

and purposes pf UM and Lo T Presented at Qorope, 11855

an Mintz 1o Rick Biv 1

and Rick Causey re [ 1M Approval Process - Transzetjon

Substantiation !
Exhibit D LM ADProva Sheey and Issues Checkiist ,
Exhibit g Erron Code of Ethics, “Conflicts of Intcrcszs, Invcstrn:nrs, and X
L Outside Businass Interests of Officers ang Directors™ |

/’ Memorandum, dated March 8,200] from Jord

| Exhibit F | Or. Rev. Star, §§ 60.357-60.334 1999
tExhibit G Transactions Berween Enron and L7 o1 LIM2 (prepareg & ¥y
FFHS))

LIM Investment 2000 Aclivity with Ernron

repared by Enron

Recent Erop SEC Disclosure
* 2000 Proxy Statement, March 23 2000, pp. 26.27

* Fomgk, February 26,2001, FN 16, pp. 5657, 33-37

* 2001 Froxy Statemen, March 27, 2001, p. 27

| * Formn 10K, April2 2001, FN 16, pp 48-49, 38.40 ) -

* Form 10-Q, May 14, 2001, FN 8 pp. 14.15

/ Exhibit H [ LIM Investment Activity 1999

-
Exhibit |
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Privileced snd Confidential
—-‘—-—-—__________

June 4, 2001

TC: Richard A. Steinwunze]
James R. Schropp
Lanae Holbrook

[FRANK |

FROM: James P. Baetzhold
FILE: 94485-0002

4
[

RE: Enron Prexy Disclosure JACOBSO.

This memorandum identifies issues relating to whether Enron Corp. (“Enron”)
must disclose in its 2002 Proxy statement one or more transactions that it entered into in
2001 with related parties (the “LIM Partnerships™) controlied by Ergen's chicf financial
officer. (Enron's 10-Q for the first quarter of 200} states that Ercon entered into
“transactions” with the LI\ Partnerships dunng the firs; quarier.) We understand that
by June 2001, an individual (other than the CFO) who has worked on LiM Parmership —_
matters will leave Enron’s employ and establish a private equity fund that wili merge
with the LIM Partnerships. In connection with thess transactions, the CFO will sell his
interest in and otherwise end his involvement with the LIM Partnerships. We assume
that Enron wil disclose this restructuring and the termination of the CFO’s relationship
with the LJM Partnerships.

L Disclosure Requirement

Al Item 7 of Schedule 144 requires that registran:s disclose in their proxy
statemnents certain information regarding directors and exccutive officers,
including the information required by [tem 404(a) of Reguiation S-X.

B. Itern 404(a) of Regulation §-K provides es follows:

Describe briefly any transaction, or series of simijar transactions,

since the beginning of the ragistrant’s last fiscal year, or any

currently proposed transaction, or series of similar transactions, to

which the registrant or any of its subsidiaries was or js 1o bc a

party, in which the amount mvolved exceeds $60,000 and in

which eny [director or exccutive officer of the registrant} had, or

will have, a direct or indirect material interest, naming such

Person and indicaling the person's relationship to the registrant,
A Partnership
tnchuding
Professional

MIN 00025] Corporations



the nature of such person’s interast in the transaction(s), the
amount of such: transaction(s) and, whese practicabiz, the emoun:
ol such person’s interest in the transaction(s).

I Analysis

A.

Timing.

does not

The CFO's planned sale of his interest in the LM Partnershics
appear of itself to free Faron from the obligafion to discloss

transactions enlered into with the LM Partnerships prior to such saie, if
the CFO’s interest in those transactions was materjaj,

I.

Pl

Item 404(s) refers to transactions to which the registrant “weys of
is to be a party” and in which any director or officer “kad, or wil]

have,

a direct or indirect material interest” (emphasis added).

Even if the CFO selis his interest in the LIM Partnerships as
presently planned, he will have had, as managing member of the
general partner of the LIM Partnerships, an interest i the
transactions in question at the time they were entered into. If that
interest was material, the plain language of liem 404(a) appears
to require disclosure of sych transactions.

(2)

()

Itern 404 as initially adopted in December 1982 included
the phrase “had, or wij] have, a direct or indirect material
interest,” Neither the Proposing releass (Rejease No. 33-
6416) nor the adopting releasc (Releass No. 33-6441)
indicates whether disclosure is required ir the event that
the relationship Eiving nise to the disclosure obligation
(here, the CFO’s interest in the LIM Partnerships) is
terminated after the transactions arc entered into.

The SEC's Telephone Interpretations do not provide any
guidance directly on point, although two interpretations
address timilar timing issucs.

(1) In Telephone Interpretation 41 regarding
Regulation §-K, the staff was asked whethar
disclosure was required of a transastion that
occurred since the beginning of the fisca) year but
prior to the date a particular person became a five
percent sharcholder, The stafr advised thay
disclosure was required if the transaction (a) was
continuing (such as through the On-going receipt
of payments) on and/or afier the date the person
became a five percent sharcholder or {b) resulted
in the person becoming a five percent shareholder.
The staff also noted that disclosure would not be
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B.

(ii)

required if the transastion conciuded be..
person became a five perceny sharsholder,

In Telephone Interpretation 43 regarding
Reguiation S-K,, a retifing director providead
consulting services to an issye- trough an entity
of which the dircctor was sa's sharchclder. The
fransaction was exciudable undé; Jiem 404(b)
pursuant to Instruction 4 10 15t pamagraph, which
states that no information need be provided in a
proxy for any director whose term of office wi']
not extend beyond the meeting to which the
statement relates. Because (he transaction
exceeded $60,000, counsel asked whether [tem
404(s) disclosure, which does not contain a simj lar
instruction, would be required. The staff stated
that such disclosure would be required because the
relationship between the issuer and the consulting
entity was not “solely a business relationship that
did not efford the director 8Ny special benefits.”

- The staff noted that the relationship could be

viewed as doing business witl the director
pzrsonally through the director’s company, rather
than doing business with a company where the
director happened to be 2n officer or shareholder.

e

Materiality. Ifthe CFO's interest in the transactions was not material,
and asseming that Enron fully discloses the unwinding of the CFQ's
interest in the LIM Partnerships, disclosure in the 2002 proxy statement

would not be required.

1.

Instruction 1 to Item 404(a) provides that the materiality of any
interest is to be determined on the besis of the significance of the
information to investors in lignt of all the circumsiances of the
particular cese, Among the factors to be considered in
determining the significance of the information to investors are:

(a)

(b)

(c)

the importance of the interest 1o the person ka ving the
interest;

the relationship of the parties to the transaction with tach
other; and

the amount involved in the transactjon,

Instruction 4 to ltem 404(s) provides that the amount of the
interest of any person specified in paragraphs (&) (1) through (4)
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of ltem 404 shal| ba Computed without regard 10 (he amount of
the profit or loss invoived in the transaction.

Issues

(a) Cen the CFO be said 1o have had no mate=s; interest ip
the transactions if he has received no gistritutions rejatad
to the transactions? *

(1) Because the central concem of Item 404(a) is
ensuring that corperations de Ot enter into related
pErty transactions that favor insiders atthe
expense of sharcholdcrs, &n ergument can te made
that the partieg* interests at tha time of the
transaction should be taken into account. An
insider's determination after & transaction has been
effected to forego distributions related o that
transaction does not ensure that the transaction
was entered into at armg length,

(i) Note that Instruction < to Item 404(a) provides

“that the amount of the interest of the CFO shall be
computed without regard 1o the amount of the
profit cr loss involved in the transaction. Pursuart
to this instruction, Bny rerumn of capital or
distribution of profits received by the CFO in
connection with the iransactions would not faclor
into the determination of his interest in the
ttansactions, The CFQ's willingness to forego
distributions, therefore (or the LIM Partnerships’
“clawback” of such distributions), woulq not
8ppear to be relevant 1o the determination of the
CFO’s interest in the ransactions,

(iit)  Inthe past has Enron decided not 1o disclose in jts
proxy statement certajn Wansactions on the bas;s
that the CFO had not received distributions
reiating to those transaciions?

M Ir significance is placed upon the fact tha; the CFO
receives no distributions, would the CFO nevertheless be
“compensated” for the transactions through the sale of hjs
interest in the LIM Pantnerships? Would such
compensation be materia) to the CFO? If yes, Item 404(a)
would appear to require disclosure jn the Proxy statement,
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(¢)  Ifthe absence of distributions reiating to the transaciions
does not determine the question of the imporancs of the
transactions to the CFQ, how should tha+ questicn be
answered?

(1) A review of SEC reicases anc no-aztion jerre
ytelded no specific guidance as 10 how 16 measure
“the importance of the interest o the person
having the interest” in the context of Itern 404(a).

(i) In the auditor independence context, the SEC in
the past has determined the matenality ofa
financial interest by reference to the net worth of
the intersst holder. If Enron were to adopt this
approzch, it might look &t the CFO'g ownership
interest in the Partnerships, the amount of each
transaction and the CFO’s net worth to determine
matenality.

(1) Forexample, if the CFO's ownership
interest in the LIM Partnerships is $0%
and the amount of 2 particular transaclion
is $5 million, the CFO’s interes: would bs
deemed to be $2.5 miliion. If that ammoun: .
constitutes more than five or ten sercantof —_
the CFO's net wonth, the OFQ's interest ip
the transaction would be material.

(2) ccause the transactions with the LIM
Partnerships may involve notionai amounts
that do not represent the amounts
exchenged by the paniies, determination of
the amounts involved in the transactions
might be difficylt.

(d) In connsction with Enron's 10-Q for the first quarter of
2001, was a specific determination made that the
transactions referred to therein were matcnal to the CFO?

(¢) Dothe relationships among Enron, the CFO and the LIM
Partnerships render diselosure generally advisable except
where the importance of the transactions to the CFO and
the amounts involved in the transactions are munimal?
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Forsyth, Darlere C.

*Schropp, James H.” <Schroe/a@“hs: coms SENRIN

From:
[iMCEANOTES-+228:hrcp:~ZC+2OJames-ZOH*2£f22+29
«-SCSchroJae-dOf.‘hs;—ZEccm*SEdCEN’RON S ENRON oo~

Sent: Monoaay, July 02 2001 11:32 anm

To: Mirtz, Jordar

Subject; RE: Related Pany issues N

Hope the silence does not signify thae Terelpt ¢f nad news f-o- the
Banks,

Give me a call (202 6359-7110) if cuere'sg any desire cr need fog
foilew up on

this, Jim

----- Original Message-----
From: Jordan.MintzGenrcn.com [mail:o:Jardln.MintzOenron.ccmj

Sent: Priday, June 0B, 2001 4:585 pM
To: SchroJa@ffhs:,com
Subjeci: RE: Relazeg Parcy Xssues

Tharks, Jim, 1 am headsd to Londop this weekernd and will =-hink

further
about your poincs. After I return {prebably by midweex--unless

our Banks .o
xick us before then!!), I wil: CONLact you to set-up a rime 2o .
discues in
grester de-ail. in the interim, x very mu-ch appreciate your -
responsivenress,
Jerdan

----- Criginal Message.----

From: *Schrepp, James H. - <SchroJaG£fhsj.ccm>@3NRON

[mailto:IMCEANOTES-v225chropp+2C¢2OJames+20H-2£+22+20*3C5chroJa+

40ffrejv2Eco
M+2E«{ DENRONGENRON | com]

Sent: Friday, June D3, 2001 3:21 pm
Te: - Mintz, Jordan
Subject: Related Party Issyes

> PRIVILEGED AND CONFIDENTIAL
> COMMUNICATION FROM COUNSEL
>

> From the Btandpoint of Your objectiveg, which we understand
to be the

> prompt terminaticp of "relared Party® invelvemert jp future
LI¥ or

similar

> transact.ons with the least crerous digclosure cbligaticrg
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for the

002

> PTOXy statement, we beligve -he BPprcack ouvtlired in your
June 5, 2nc¢1
-3 menorandur offers & very reag-nakle SPrrcach. There ace
severs

things we
> would recemmend in arder ro ersure achievemsn: cf :he scals:

>

> l. As your memorandum poincs cut, L Transac-:.zons
prier ts
> termination will conzinue to be repcrredtin . cre <empany's 10-
Q ~
filings, :
> and the termination of the transactions will alss e publicly .
disclosed, . [
> Prior 10-Q disclogure appeared to leave some informational
garps, ,
which
7 were noted by those who commented op the Cormpany's filings.
We want
to
> emphasize thac we are not in a pesition to evaluate whether
material .
> information was omitted from the prior Statem=nts, and have
net dene
LT

> However, from the 3tandpoint of closing the 2discussicn of

these

mattg:s

> once and for all, we would consider supplementing the Prior

disclosures,

> where 1o is Fessible tc do so, especially cn such FOLnTE as
trhe

purpese of

> the zpegific trangacticns entered into and the "bottom-iine-
Einancial

> impact on the Company and the Lom partners. There are
several

possible

> approaches that can be taken £o such disciosure, which we
will not

explore

> at this time. An appropriate Place and ripe for such
disclogure

would

> appear Lo be within che statements made by the Company at the
time of

> termination, at which time the information coulid be put
forward as

part of
>a final gummarien. If terminazion OCCurg. as you anticipace,
in the

> second qQuarter, the disclosure vehicle couid be the 10-Q for
that

Quarter,

> The description of the termination could =her be Summarized
or

repeated,
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> &% necessary or appropriate, in the 2002 PTOXy grateme-: .

>
> 2. Prior disclosure has bean te the effect rhat

Tmaragement®' hasg
> found the zerms of the LJM transactiens "reasonatie® a=g tre

Board
> annually reviews the transastions. The descrip=:cq as these
procedures
> appears to leave certein Guestions unangwered. including whas -
members
of
> management reviewad rhe Lrarsacticns and wha:r dig lhey co in
connection
> with that review (and, equally imporran:, wiat doei che
dccumentary
recosrd
> of that review reflect), what did the Board do or £ind when
- -
reviewed
> the transactions, and why was the 4PProval net obrained as
the Board
> level. 1t appears to us advisable to cloge off the averues
of '
potencial :
> attack these igsues TePresent. We woulg recommend that you /
concider /
> addressing these issues through the audic Committes of the
Beard; ,/
> alternatively, a Special committee of the Boargd csuld be /
appointed, o

but we .

> believe the subjest matter firs comforrabiy wizhio the
traditional

> jurisdiction of an avdit committee. We reccmmend that rke
Committee,

as

> part of its review, inelude a review of the fairnesz of rre
terms of

the

> Lransactions to zhe Company, as well as 2 review of rche
substance of

Che

> final, ‘wrap-up® disclosuras te be magde by the Company., Tre

Committea's

> findirgs should be based on a fyll documentary record, which
carn be

> prepared by the Company's management or outs:ide disc.osure
counsel, as

> appropriate, Short report can be brovided by the Committee
to the

full

> Board.

>

> 3. There may be cartain collateral issues thar should
alse be

raiced

> before ang considered by the Committee. One issue that
suggests

itself teo
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> 3§ is wheiner there has been. or is likely ro be, any adverss

impact

on

> the Corpary's cowmercial banking rel::ionships Ty reascr ¢
the fact

ther

> & lerder is the gprintipal (and perhars onlyl limize
in the

LM

> partnerships. In ¢ther wards, the Commitree should re ante
to receive

> assurances. or otherwise assure itself: that: the lendinz

relationsghip
> remains independent of the investmant activity, and ittat e

potential

> adverse result in the latter arena will na: have any adverss
fallout

en )

> the former. Our premise is that there will or may be futurce

involvement

> in investment activiey by the lending Dank(s}., in which case
ongoing

ar )

> periodic review by the Cormitcee, such as on an annual basgig,
may be

> appropriate. If future invelvement by lenders is nct
anticipated, the

> review may be confined ra dssuring the absence of any impact
ag a

resule

> of the past transactions.

> =

> We would be pleased to discuss these ideag, and any
others you

ney

> wigh to raise, ar YOUT convenience. As we menziosned in our
prier

> conversaticn, the familiazrity we have fained with rne matter
and

issuesx,

> while sri31 incerplete, would make it feasikle fgr ys to
§8rve zg an

> lndeperdent counsel teo the Audit Committee (or Other
I'eviewing body).

We

> would anticipate chat the Cerpany's Tanagerent and oursige
counsel

would

> carry the burden of Presenting these ratters Lo the
Commirree, bur i

> would, we believe, alss be advigakble -o Provide the Cotmicrae
asked to

> approve and conclude thess mallers with a source of
independent

counsel

> and advice,

Confidentiality Notice: The information contained jin this e-

4 MIN 000269



maill and
87y attachments may be legally privileged and confidencia, s

yod are
noeT an intended recipient., you are Ferecy not:ified tna- ary

disseminat;on, distriburion or copysing of this e-mail :c

strictly
prohibited. If you have raceived th:s e-mall .n error. please
notify
the gerder and permanently delete the e-mai! and any .
attachments

immediately. You should ro- retain, copy or uge this p-mail o=

any
attachmen: for any purpose. ner disclose al: or any par: gof the
contents :
tc any other pers=an. Thank you.

Confidentiality Notice: The information contained in this e-rai}
and any attachments may be legally Privileged and cenfidencial .

I/ you are not ar intended recipient, you are hereby notified thas
any dissemination, distribution or copying of thig e-mail is
striccly prohibited. 1If you have received this e-mail in error,
Please notify the sender and seImanently delece the e-mail and axy
attachrents immediately. Yoy should net Tetair, eopy or use this
e-mail or any atcachment for ary Purpose, nor cdiscloge a1 er any
part of the contenrs to any Cther person, Thank you.
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