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OMB's role in determining workoutmodification
OMPB's roje under FCRA docx

::’gemr:m ready to circulate this (attached and beiow) to the broader group. W&Wn :pecﬂkyouwaﬂtm.

Following yesterdsy’s discussion on DOE's proposed restructuring, credt crew pulied togather some examples of OMB
Involvement in restructurings or work-outs contemplated by agencles. Wa typitally do not tell agencies how to i
restructure outstanding loans or guarantees, but rather determine the budgetary treatment and how much & will cost,

FCRA established OMB authomhs end responsibifity for Implementation, including oversight over subsidy cost
T e o e
I dtiyhu W"V‘ or a loen gun

1
: wams where such actions are not assumed i the
L
% :“;i ‘I* ;:ﬂg rings for consistency with stattory and regulatory

are two mprMW“Mcm.MhMmdnmhm
avoidance on troubled loans —not the provision of additional subsidy to the borrower. Second, the effects of
work-cuts can be estimated as part of the subsidy cost and included In the baseline, and therefore these effects
sre required to be Included In the expected cash fiows. Any differences between the estimated work-outond
the achal work-out are captured nanent indefinfte suthority undar FCRA.

Modifications; In contrast require fiu ‘:h:" 2 ”;:““ T ense In costs dus to Govemment action.

+ There i some grey area withthe :' hidsd §arfocortd Idthiccume i the bassiine cost estimate;
depending on the specific ¢ - i:u :'rn- dne workout if the action reduces the
Wmumd 3 g iden

mmmmmmmm TRENG OMB does nat become involved with ;
mmmwumm«mmammmmwsdmm
and the tarms offered. For example, if an agency does not have sufficient statutory or budget authority to
modify a loan, then it cannot amend terms unti] such authorlty is provided. in such cases, an sgency may
mwmormmammmmmuw '

Below are some examples of simflar transactions ivoiving restructuring:

Hurricane Katring: Several Federal credit programs had significant exposure to aress affected by Hurricane

. Katrina. mmmwumhmnm-mwmmwmmuu
mmwpmmmqmmmufmuumnmmmmum
changes. In some casas, It was determined that suffident suthority existed and agencies moved forward with
work-outs aiready captured In baseline cost estimates, or modHfications for those programs that did not assume
such actions. in othar cases, the Administration requested new suthority to fund the costs of easing terms for
Katrina-affected borrowers.
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Troubled Asset Reflef Program: TARP has made several changes in terms both through legisiation and
administrative actions, such as changes that allowed TARP reciplents to pre-pay equity investments, amended
efigibifity requirements, relaxed requirements o benefit troubled borrowers, or allowing recipients to refinance
Into another Treasury program. Because these terms affected the cost, OMB worked dosely with Treasury to
review In ¢ach circumstance and make a determination whether s given action constituted @ modification ora
work-out, and that the changes were apmwhtewupmndlnﬂseeostesthntes.

Alr Transportation Stabllization Board Loan Guarantees: This program was estabiished shortly after 2001, to
provide assistance to the airfine industry. Over the course of this program, OMB and the Alr Transpartation
‘Stabilization Board worked closely to determine the nature of certain actions including restructuring, re-
amortizations, and refinancing (wheﬂver modifications or work-outs), and estimate the costs associated with

these changes.

mnmummmm Ammorychansemdiﬁedﬂ!emm, by allowing éfigible
borrowers to extend their loan terms provided that the horrower paid a fee to cover any change In cost '
associated with extending the loan. OMB and USDA worked closely to develop the mode] used to determine the
eostarﬂbonmrfsafurmodmedmwhemﬁnmmwmmwwldmmlnamst Abomwermay

determine that Rs.ova by 4“.;, rtvepioh
! i

Al d ;-; '

“l*i ﬂ‘i

" e# Loan Program: When it became apparent that a

By guate housing for one borrower, VA counsel determined that it fell
wnhhtbeauﬂmrmonforVAmﬁ:ndmnnpmemmummmemmmmﬁmnmmm
Because this actlon fell outside of the baseline cashflows and resulted in a cost to the Government, OMB
determined It constituted 2 modification and should be treated accordingly. )

arantae Program: The Department of Commerce
dsh guarantee agreement over a.few years, Including
armemandDMBworkedtosctherontheWsts

Budget Review Division
Policy Analyst, Federal Credit Programs
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FCRA established OMB authoritles and responsibiiity for Implementation, including oversight over
subsidy cost estimates. Sec. 505(g] of FCRA mede clear that the authority and responsibility for
mmmmammdﬂWtybrandﬂummoanmmubyam
loan or a loan guarantee rests with the implementing Federal agency. For loan-by-loan programs where
such actions are not assumed in the baseline cost estimgtes, Omsmmpmdmmm
consistency with statutory and regulatory mqulremnts, credit policles, and adminlstrauon policies,

Under the FCRA, OMB determines whether the restructuring constitutes a mddification or a work-out.

There are two major differences between modifications and work-outs. First, the primary purposeofa .

work-out Is cost evoidance on troubled loans —not the provisian of additicnal subsidy to the borrower.
Second, the effects of work-outs can be estimated as part of the subsidy cost and Included In the
mmmmmmmmmmwmummmmwmnﬂumm
differences between the uﬂmtndmrk-omandtheadualwowk-ommcapmredlnammd

covered with permapest o l ii\ . Modifications in contrast require budget
authority up front . "" LA =) e Mam.Mkmmamwme
second distinetio &e“dn‘ "‘“ qeline cost estimate, depending on the specific
clrcumstances, it ¢ f the action reduces the expected cost to

u“liﬂinﬁlll .

authority for the change in cast before an agency can amend terms. So, while OME does not become
Inivolved with negmmumsmmldmlbom outcomes of the OMB review can influence
the agency’s dedislons and the terms offered. Formmp!e. fan wdoesnothanwfﬁdem

statutory or budget authority to modify 4 logn, § nat gmend farms untit such authority Is
provided. In such cases, an agency jrinf ptogbsk felisitia taykial plternatives that fit within
existing law.

Below are some examples of

Hurricane Katrina: Several Fedes sure 1o areas affected by

Hurricane Katrina. Across Government, agencies were looking o e:dsthgauﬂ\onustodehmhm
actions could be taken to help the affected borrowers, including deferring payments, partial forgiveness,
and other tenn changes.” In some cases, It was determined that sufficient suthority existed and agencies
moved forward with work-outs already captured in baseline cost estimates, or modifications for thase
programs that did not assume such actions. In other cases, the Administration requested new authority
to fund the costs of easing tefms for Katrina-affected borrowers.

Troubled Asset Reilef Program: TARP has made severul changes in terms both through legisiation and
administrative actions, such as changss that allowed TARP recipients to pre-pay equlty investments, -
amended eligibliity requirements, relaxed requirements to benefit troubled borrowers, or allowing
reciplents to refinance into another Tressury program. Because these terms affected the cost, OMB
worked closely with Treasury to review in each drcumstance and make a determination whether a ghven
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action constituted a modification ora work-out,andthatme changes were appropriately captuedln
the cost estimates.

Alr Transportation Stabilization Board Loan Gusrantees: This program was established shortly after
2001, to provide assistance to the alrfine Industry. Over the course of this program, OMB and the Alr
Transportation Stabifization Board worked closely to determine the niture of cartain actions Inchwding
restructuring, re-amortizations, and refinancing (whether modifications or work-outs), and estimate the
costs assoda_ud with these changes.

USDA Rural Utilities Service Loan Extensions: A statutory change modified the program, by allowing
eligible borrowers to extend thelr loan terms provided that the borrower pald a fee to cover any change
in cost associated with extendling the loan. OMB and USDA worked closely to develop the model used
to determine the cost, and borrower fees for modified loans where the re-amortization would resultin a
cost. Aborrower may determine that its own benefits do not outweigh the required fee.

Department of C ritee Progrem: The Department of Commerce
approved several guamasreememmrafewmn,
including redu ln?me, Commerce and OMB worked
together on the

STall's, NG ATheriCali DG Pmpm\:wttentbeumappammm
a failure anA'spmcesledtoserbuslyhadeqm hmslnaforom borrower, VA counsel determined
that it fell within the authorization for VA to fund critical improvements to the property through the
financing account. Because this actlon fell outside of the baseline cashfiows and resufted in a cost to the

Government, OMB determined it DUNMWWMM accordingly,
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Can't we Just say;

Estimated recoverfes todey:'Sazop .
Claims; DOE 1* priority

Expected Loss:'$460-319+ $141M Joss
Most Optimistic DbE analysis: $300

Substract $75M 1" priority
Available; $225Mm

-

Claims: Pari-passu with $75p S150M+$75M = 5225 $150M recavery for DoE,
interest .

Expected Loss; $385M Principie piys deferred

=
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document, and didn’t want to lose time).

“w

'simperfect, but ! think the maln message is that even based on DOF's assumptions, putting the remalning $75m of the
DOE loan into Solyitdra at this point only seents to Improve recoveries by about $87 million. Whle this is a 110%
Improvement in recoverfes in DOE's view; the “return” would be around 16% on the additional $75m. But the question
is whether the additional absolute return ($12m) Is worth putting an additional $75m in taxpayer dollars at risk.

Using Kelly’s analys’s, the additional $75m results in a 200% loss to the government.
Unfortunately, | don’t have enough Info now to assess the ‘return’ to the Irvestors of thelr $75m. At first glance, thelr
Seniority seems to get them their $75m back and protect them from losing any more money, but it doesn’t seem Tikely

that they’d get much else back, assuming thelr recoveries on the second tranche for both DOE and Investors are minimal
{although minimal Is better than zero for investors), :

TTIRK
LT

t By 2% Pl 2
=gy ol ¥
L I g

1 knaw we're under constraints to keep the memo to 1-page {or close), but think that the following blurb thatfillllput
together puliing from a past modification/workout exercise s worth Incorporating into the memo before the

I think this Is a better framing, and allows i

Background on why this is a mod stiongngta jve :
There are two major differences between ﬁ-‘--' ror ky Brst.ithe primary purpose of workouts is cost
avoldance, not the provision of additional Ssfbsidy td te Bbnbwek/OMY tafiibelieve that the proposed restructuring
would resuR in a cost to the USG, nota savings, Second, the effects of workouts on cash flow subsidy cost can be
estimated for a portfolio of new Joans or guarantees proposed In the President’s budget or Included In the baseling, and
therefore these effects are required to be included in the expected cash flows of the inithal subsidy estimate, Any
differences between the estimated workout and the actual workout are captured In a reestimate and covered with

ermanent indefinite authority under FCRA,

PRy

From:
] January 04, 2011 1:08 PM
%‘%w o B . o

Subject: RE: Solyndra BY 1:00 PLEASE

Credit crew comments are In the attached, layered onfJJJJJJ] (we were aiready hatfway through when Fouad opened the

246
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I don't know that the last option s a viable one (require DOE to change terms), since OMB does not have authority to
make decisions for the-agency; we only have authorfty over the costs under FCRA, and coordination responsibilities.

One option might be to strike the third option, and work It Into the first option {modification) as a pro that it would bé
captured In the cost If this is found legal, and a con on the second {work-out), as we would need to engage on the lega)

and policy ssues efther way.

From I

-Sent: Tuesday, Janiary ¢
e S
Subject: RE: S0 memo: *00 PLEASE

A few comments/questions attached.
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From:

TM 04, 2011 1:19 PM
o:

Subject: relevant to Solyndra mod

Given the one-page guldeline, and that we shouldn’t be proposing option 3 anyway, | think it’s OK for this to be a
separate emall. 1 will Incorporate,

A —.
g

'Pum

Sentx January 04, 2011 1:18 PM
To!
!UuTu &#ﬂﬂt to Sclyndra mod

| realize its too late to get this into the memo, but I'm sure this Isn’t the last chance we have to opine on the issue. Below
is a synopsis of the commerce example we discussed based on what | could glean from the files and your understanding

of the outcome. Also, ] out between a modification and a workout and applled
them to the Solyndra s

Example:

Department of Commerce Wheelhrg—Pfttsburgb modification: The
Department of Commerce! al loan guarantee agreement between 2004 and

2008. Ultimately, these an ot at pd :
cost, In looking though our ﬁla we did not come across the original modification request. Our understanding Is thit the
agency assumed 3 workout that would minimize clalm payments or avold incurring the cost of hokding and quidating
assets. After the amendments were signed, OMB was made aware of the terms and determined it 2 modification, it
appears that the amendments lowered the Interest rate, aliowed the borrower to sell $350M If its capitaf stock, and

waived mandatory prepaymems.

Background on why this is a modification, ~
There are two major differences between rgod
avoidance, not the provision of additfonal 5 ey i
would result in 2 cost to the USG, not a sz g
estimated for a portfolio of new icans or gyfari ndadtin th der
thereforetheseeﬂemanrequludtobelnmdedlnme expected cas ﬂowsofﬁtelntﬂalsubsidysﬂmatem
differences between the estimated workout and the actual workout are captured in 3 reestimate and covered with
permanent indefinite authority under FCRA. Because Title XVl estimates the subsidy cost for each loan on & case by case
basis, rather than a portfolio basis, there was not assumption of workout Inciuded In the original subsidy cost for

Soyndra,

.

Policy Analyst, Federal Credit Programs

Office of Ma ment and B .

—— e ooy — e -

Froms
Sent: 2 04, 2011 12:31 PM

e primary purpose of workouts s cost
T pelieve that the proposed restructuring
s on cash flow subsidy cost can be
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To: Coiyar, Kelly
&lbjgd! RE: Sol

- N 2, Fouad P
yndra mefmo: COMMENTS BY 1:00 PLEASE

When will the memo be open to edit (and see what edits have already been put in)?
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From: Richardson, Susan

Sent: . Friday, January

To: Colyar, Kelly T. Nwachuku, Frances; Altken, Steven D.
Subject: RE: Solyndra . _

Kell};, We are relying on the definition of Work Out set out in Section 185.3(ab) of Circular A-11. On
the subordination issue, we are still working this through internally and anticipate having consensus
soon. We have not changed the working theory discussed on our call,

Hope this is helpful. Thanks for your efforts. Susan

From: Colyar, Kelly T.

Sent: Thursday, January 06, 2011 2:35 PM
To: Richardson, Susan;'_ Nwachuku, Frances; Altken, Steven D.
Subject: RE: Solyndra

.Susan,-

Thanks again for the call earlier Jhigwiey
you have something you could gb ahdad hbd:

Also, could you send over the legal definition of ‘workout’ that DOE is using in this analysis?

Thanks again.

From: Richardson, Susan
Sent: Tuesday, January 04, 2011 1:14 PM
o: Colyar, mg#
Subject: RE: A -

T'would strongly prefer to keep this as small a group as possible. 1 thought this would be an informal
discussion with you.

prom: cover, ety - I
Sent: Tuesday, Januvary g .
Yo: Richardson, Susan; IR

Subject: RE: Solyndra

Z:30 It Is. We can use the dial in number below. Our GC folks will be joining (Steve and 8ill). UST may also join since
they have been in prevlous dlscusslons




From: Richardson, Susan

]
04, 2011 12:42 PM
To: Colyar, Kelly T.
Subject: RE:

Kellz, .We will call your office at 2:30

(

rrom: [NENEGGEGN
Sent: Tuesday, January 04, 2011 12:41 PM
To:-Richardson, Susan; 'Colyar, KelIyT'
Subfect: RE: Solyndra

Works for me

!oan !arag lrogram

U.S. Department of Energy
1 000 |ndependenoe Avenue SwW

SGnt: Tuwday January 04, 20

( Okbyme—-

From: Colyar, Kelly T,
Sent: Tuesday, January
To: Richardson, Susan

Subject: RE: Solyndra

Could we do 2:30 instead?

From: Richardson, Susan
Sent: Tuesday, January 04, 2011 12:07 PM

To: Kely T. R
ce: _
Subject: RE: ra .

Kelly, Would you be available to speak to JJjjand me at 3 PM today? Thnx

From: Colyar, Kelly T.
Sent: Monday, January 03, 2011 11:00 PM
To: Richardson, Susan
Subject: Re: Solyndra
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Thanks. And to clarify my question on the IP, the Term Sheet includes all IP, Intangibles, and Goodwill in the collateral

package. Was this changed in the final doeumentaﬂon or were there changes at a later point? I'm confused ag to how
DOE did not have the IP given the Term Sheet language.

From: Richardson, Susan IR .
To: Colyar, Kelly T. : -

Sent: Mon Jan 03 22:42:33 2011 ’ . ~
Subject: Re: Solyndra :

Kelly, | will get back to you tomorrow. Susan

From: Colyar, kely T. ([N

Sent: Mon Jan 03 21:24:45 2011
Subject: RE: Solyndra

Susan,

{ understand Frances is out tod 2 at some, If not all, of these questions so | wanted to go

ahead and forward this over to Ndnhe : paridthdolighithe proposed Solyndra restructuring and had a few
clarifying questions (see emall a : g "- ke a look? | understand DOE wants to execute the
" revised loan agreement January \ W ZsaRsiEmbe infgoRiA@Dack to us quickly is appreciated.

in ad elow;

1. What is the DOE approval process for §t
there a Credit Committee or Credit Re
revisions? is there an associated acti
loans, we are not clear on the approva gifpdes

2. Why was the January 10 date select edifibrigx
changes are postponed?

ttlje., who approves such changes)? Was
ggosal? Who ultimately is authorizing the
h good sense of the approval process for new
%056 loans.
iBoah documents? Are there implications if these

From: Colyar, Kelly T,

Sent: Monday, January 03, 2011 12:07 PM
To: Nwachuku, Frances

Subject: Solyndra

" Frances,

Happy New Yearl | wanted to follow up on a couple of questions related to the proposed Solyndra revislons.

1) Has DOE counsel opined on whether the proposal conforms with 1702 d(3) of the authorizing statute? I've

provided the language below for reference. Could you send me DOE counsel’s opinlon on this gquestion so that
we can follow up with our foiks?



(3) SUBORDINATION =The obligation shall be subject to the condition that the
obl:lgation is not subordinate to other financing.

2) Also, since the Term Sheet explicitly included all intellectual property, licenses, general intangibles and goodwili
in the collateral package (item 20.v), | was somewhat confused as to how the IP was pledged to another

Investor. At what point was that llen entered into? Was DOE aware of that lien prior to closing? Also, how does
this conform with 1702 C i of the statute: -

(C) TERMS AND CONDITIONS.—A guarantee agreement

shall include such detailed terms and conditions as the
Secretary determines appropriate to-

(1) protect the interests of the United States in

the case of default; .and

2057
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From: Colyar, Keity T.

Sent: . Friday, Jenuary

To. Sead, Fouad P. Caroll, J. Kevin
|

Snbjoct RE: Talking points on work-out analysis

It's all from the parent and would be minimal ifany-—-thete may also be some inventory, but theoretically, that Is all held
atthe parent as well, Regardless, we can always clarify in a technical discussion.

ceivailies on project's books today should be valued at 100%

in fiquidation)?
This may overlap P

Wmm,lxevm,mw

Ce: Richardson, Willam; Mes, Alex; EM,SWC’MWP_WRMA.;-I

Sent: Fri Jan 07 16:25:50 2011
L Mtﬂ able to support thlsby
n which we would need to

Subject: RE: Talking points on work-out analysis
Here's what we suggest. Let us know Igfci
Thanks.

1 Ll_mm The liquidation analysis DOE provided appears to understate potential recoverles, and
additional Information is needed to evaluate the expected recoveries to the Government. Please provide detall
for the valuation performed under the liquidation scenarfo, including any haircuts, and timing assumptions
embedded in the analysls. Specifically, we are concerned that the analysis provided:

a. does notappearto assign values to the land and bulidings that are consistent with previously provided
analyses supported by both the independent Engineer end a natlonally recognized Rating Agency; and
b. does not appear to reflect all assets In the collateral package (e.8., project equity)

e Ifthe Depamnemdetermimthat i
demonstrating that the work-out

+ (OMB has concerns with the analy. -
perform this analysis.

2. Alternatives to Restructuring: DOE’s analysis assumes that the only alternative to restructuring is a Tiquidation.
While we believe DOE’s liquidation analysis may understate potential recoveries, we also belleve there are other
alternatives that would result in higher recoveries than simple liquidation today.




Paga 155

a. For example, DOE could sell the company and/or Rts distressed debt to a private equity firm that
specializes In turn-around. By definition, these firms would only Invest if they thought they could
extract better value than Ilquldatlon. Please provide an estimate of what the potential recoverles under
this scenario might be.

a. The analys!s prwlded did not appear to factor in the Interest costs—or time value of money to the
Government given that repayments would be later and still at risk. Could DOE please provide the
expected re-amortized cashflows, and underlying default/recovery assumptions post-restructuring? _
Also, this analysis should take into account the order of priority in DOE’s claims under the restructuring.

b. The analysis DOE provided suggests that under a restructuring, Solyndra and the project would
effectively be on par with stronger competitors In estimating 2 golng-concern value. With increasing
competition from China, and other low-cost competitors, it wasn’t clear how Solyndra would be able to
achiave the scale-up and margins needed given a more specialized niche, at least under the original
marketing plan and prlcing.

el and time for restructuring would reduce costs or
a more competitive company?

: supply stack and Indicate how Solyndra’s current and

Yo Carrol, J. Kevin; Timberiake, Courtney B.

w; Mas, Alex; Ericsson, Sally C.; Colyer, Kelly T.; Saad, Fouad P Mertens, Richard A;
) RE: points on work-out analysis

Kelly and | are talking now, and working o ays tg arget the ask for DOE. She will send around shortly.

From: Carrol, 3, Kevin
m m;ww; ml 3:27 g

' ‘e do not have full information on
the workout. Kell mmmmmmuymmmmwmmmmaan
easy target for DOE to hit.

I belleve that we have some of the information but not all of it. For example, we still don't know when the
restructured firm starts to pay the loan. As | said in the meeting, we have atrong doubts as to whether the
workout situation ls more valuable.

From: Timberiake, Courtney B.
Sent: Friday, January 07, 2011 3:21 PM .o
To: Carrodl, J. Kevin; Richardson, Willam :
Sally C.; Sead, Fouad P.; Colyar, Xety T.; [N terters, Richerd A,;

Su RE: points on work-out analysls

1560
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Kevin,

It is my understanding that we do have the necessary materlals, and that they show that the workout is a cast. This
seems to be different than what was expressed at the meeting. Could you clarify?

From: Carvoll, J. Kevin
Sent: Friday, January 07, 2011 2:51 PM

To: Richardson, Wiam
, Alex; Ericsson, Sally C.; Courtney B.; Saad, Fouad P.; Colyer, KellyT.;—
Mertens, Richard A. ' :
FW: Talking points on work-out analysis

Mmomwwm

L2 22 222 1 2 B

nce lngourrequest'foranexpectedvahnanalysls.
sh to comment on : .

: 'epartment needs to be able to support this by
govemment.

Below are our sugestid ¢

wlthoutthe mstnmﬁm (which would llkely ruu!tln a liquidation of the project) vs. what potential recoveries
might be after the proposed restructuring. And, even if the restructuring happens, there are several potential

scenarfos that could result.

- waellevethebeuwwforthenepamnemmmhwd\ademomtmuonofredmdeoststothegwemment
Is In terms of an Expected Value of th aripus g o rmrds,dewminethemsemmom
government as a result of quigiBoryagd Ifthh gifferant poltiral (rusil rikg Beenarios, welghted by the
probability that the Departmerft apiiie! o goeparol (f theipokanl Bu pmes were $100 with 8 25%
probabliity and $400 with a 75% pibeiityRtidexieded taludwdB b 100‘.25)+{$4w‘75)a$325:sme
"expected value.”) i
[if DOE asks how these s¢ '

e Scenario A: The cion completed, and hopefully get the

project to a cash-flow B tust] e event of a default canbe
estimatedon s golng-coneem" bsis(l.e,mumlmformple that another company would choose
to buy the project and continue to operate it). We understand DOE used this approach to assess the
value of recoveries postrestructuring. :

e Scenario B: it s, however, boslblethnevenafterthe restructuring, that default could resultina
liquidation (e.8. even though the fachity Is completely built and rights to IP are part of the asset package,
no one wants to buy It because the product remains uncompetitive at the prices necessary to make it
profitable).

¢ DOE may choose tc model additional scenarios to reach its expected value.

From: Carroll, J. Kevin
Sent: Friday, January 07, 2011 2:25 PM

1961



Yoz Mertens, Richard A,
Cc: Saad, Fouad P,
Subject: PW: Takking points on work-out analysis

Rick,
Aftached are the bulists for Bill Richardson. | don't think he needs the grayed out ones; | think that is part of
the fegal anslysis that he is on top of.

" Let us know what you think and whether you think BRD needs to review. 1think if Courtney sees it we ars OK.

From: Saad, Fouad P,

Sent: Friday, January 07, 2011 2:05 PM

To: Camoll, J. Kevin

Subject: Talking points on work-out analysis

Here are some suggested talking points for GC’s conversation with DOE GC:

ronditions be met: 1) a project is troubled or in imminent

not to incre dy for

We therefore have to compare potential recoveries in two circumstances: where a default occurs soon without
the restructuring {which would likely result In a liquidation of the project) vs. what potential recoveries might be
after the proposed restructuring.

But even If the restructuring happ los.could result. So the cost to the Government

after a restructuring needs to £ g e-" jous scenarios. in other words, we

m;xﬂm - " ! 3!"

probability and 400 with a 75% ol ik (8D0°.25)+400%.75) or (2543001325

as the “expected value.”) ' ) '

e Good Scenarlo; The re 2 prigle “ sction completed, and hopefully get
the project to 8 cash-fi L, gidbvertts inthe eventaf a defeul can be

estimated on a “golngunc issiimingSifor iiaiple, Mhat another company would choose
1o buy the project and continue to operate It). We understand DOE used this approach to assess the
value of recoveries post-restructuring. .
o Bad Scenario: It is, however, possible that even after the restructuring, that default could resultina
Bquidation (e.g: even though the facliity Is completely built and rights to 1P are part of the asset package,
1o one wants to buy it because the product remalns uncompetitive at the prices necessary to make it
profitable). )
o DOE may choose to model additional scenarios to reach its expected value.
Prefiminary analysis on our end suggests that the Expected Value of recovery scenarios post-restructuring may
be lower than the liquidation value of the project prior to restructuring, That conclusion suggests ta us that this
Is not a work-out. .

1962
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From: Iy T.

gom: anuary 07, 2014 5:22 PM
0, . .

Subject: . m_ R ;

Fyi-doesn't accepting DOE's market value mean ihe fiquidation value Is closer to around $87M (60M + 10 per‘cent scrap
value on equipment of 275M), )

Colyar, Kelly

From; Nwachuku, Frances [N
" Yo Colyar, Kely T, -

Sent: Fri Jan 07 17:11:48 2011
Just wanted to tofich HasdviEH ybd dnd td
To recap: ) ‘ Id
; hue & nd j csi In the neighborhood of $220 million, excluding
5 hther eligible project costs) refers to the aggregate

(‘ of thé value of thelginc 'h‘ @ context of current market value of similar

at you need from me Vvis a vis the liquidation amﬁs&

structures In Stiicon value. Information frém a commercial real estate professional contacted by the DOE indicates that
prices range from $80 - $100/sq.ft. It wes also Indicated that a facility-could command a higher price if it was well
 located and met, for the most part, the needs of the acquirer. We have placed the FAB 2 faclfity at the highet end and

assurmed a mid-value of $100/sq.ft and $125/sq.ft. on the higher side. That would suggest @ vatue from the bullding
between $30 -$38 million.

Doyouhaveasenseforwhenyohwill beidng wi siicRerminagos n of the restructuring? We are
g nken H t4 paper ghe a higher recovery should things

Frances |. Nwachuku

Director

portfolio Management

Loan Guarantee Program Office
US Department of Energy. -
1000 Independence Avenue SW
Washington, DC 20585

e .
T rroms Covr, Koty . I
Sent: Thursday, January 06, 2011 2:35

1928
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Toz Richardson, Smn,_ Nwachuku, Franoes,Ntken Steven D.
Subjects RE: Solyndra :

C s

Thanks again for the call earlier this week. | wanted to follow up on DOE’s legal views on the issue of subordination. Do
you have something you could go ahead and send over?

Also, could you send over the legal definition of ‘workout’ that DOE is using in this analysis?
Thanks again. : ]

From: Rchrion, Soor [

Sent: Tuesday, H

To: Colyar, Kelly T.;
Subject: RE:

Q 'z:so' itis. We can use the dial In number below. Our GC folks will be joining (Steve and Blf). UST may also join since
_ they have been in previous discussions. ’

— ]

'mez Richardson, Susz
Sents January 04, 2011 12:43 P@
To: Colyar, Kelly T.

- Kelly, We will call your office at 2:30

From: .
Sent: h , 2011 12:41 PM
To: Richardson, Susan; ‘Colyar, Kelly T,
Subject: RE: Solyndra

Works for me

U.S. Depariment of Energy
10001ndependeneoAv«mesw




(-

£

-

From: Richardson, Susan
Sent:Tusday January 04, 2011 12:41 PM ) .

To: T.
Ca
£ RE: ra

Ok by me -l

From: Colyar, Kelly T.
Sent: Tuesday, January 04, 2011 12:13 PM

o MM

WRE. S0 =3 ?
Couldwedozso ﬁa I l HN -}
EIRINE ANEN e et e e
me:
Snl:Tueqday E 2008 P 1 &
Tﬂ DiYal =1y ) ! ’ I )

..‘1.|‘1. 3

Kelly, Would.you‘beavailabletospe'akm-ndmeataPMtoday? Thnx

ibles, and Goodwill in the collateral

Thanks. And to clarify my question on t
et point? I'm eonfusedqsbhwl

. Was this changed in the final fodi &
DOE did not have the |P given the Temg S

e —— —

From: Richardson, Susan
To: Colyar, Kelly T.
Sent: Mon Jan 03 22:42:33 2011

Subject: Re: Solyndra
Kelly.lwﬂlget!_)adtwyoutomm.Suwn

From: Colyar, Kelly T.
To: Nwachuku, _
Cc: Altken, Steven D, ; wiram

Sent: Mon Jan 03 21:24:45 2011

-‘Subject: RE: Solyndra



Fogu 838

Susan,

{ understand Frances Is out today. | also befleve you'll be looldng at somé, if not all, of these questions so | wanted to go
ahead and forward this over to you. We are trying to work through the proposed Solyndra restructuring and had a few
clarifying questions {see email and additions below). Could you take a look? | understand DGE wants to execute the
revised Joan agreement January 10, 5o your assistance in getting back to us quickly is appreciated.

Thanks aéain for your help. Let me know if you have any questions.

1n additiop to the-emall bejow;

What is the DOE approval process for changes to loan agreements (lL.e., who approves such changes)? Was
there a Credit Committee or Credit Review Board to review the proposal? Who ultimately is authorizing the
revisions? Is there an associated action memo? Although we have a good sense of the approval process for new
loans, we are nat clear on the approval process for changes to those loans. )
Why was the January 10 date selected for executing the revised loan documents? Are there implications If these
changes are postponed?

1.

Happy New Year! I wanted to follow up on a couple of questions related to the proposed Solyndra revisions.

1)

2)

Has DOE counsel opined on whether the proposal conforms with 1702 d(3) of the authorizing statute? Pve
provided the language below for reference. Could you send me DOE counsel’s opinion on this question so that
wecanfollowupwlth our folk

(3) SUBORDINATION ith the condition that the

obligation is not §

Also, since the Term Sheet exp

in the collateral package (item
investor. At what point was t!
this conform with 1702 C#l of [fF's

a5, general intangfbles and goodwilt
8 |P-was pledged to another
&t Nen prior to closing? Also, how does

(C) TERMS AND CONDITIONS.-A guarantee a.greemant:
shall include such detailed terms and conditions as the
Secretary determines appropriate to—
(i) protect the interests of the United States in
- the case of default; a.nd ‘

PR R



Footnote 629



Outiook E-mail

Fom: [N
Semt: 1 6:44:26 PM

FW: Solyndra

See Kelly’s email (below)

Fm:mvadwm,Frams
onciay. Ianusry 03, 2011 12:54 PM

Can we discuss later today or tomorrow.

Frances

Scnh Mon Jan 03 12:07:23 2011
Subject: Solyndra

Frances,
Happy New Year| | wanted to follow up on a couple of questions related to the proposed Solyndra revisions.

1) Has DOE counsel opined on whether the proposal conforms with 1702 d(3) of the authorizing statute? F've provided the
language below for reference. Could you send me DOE counsel’s opinion on this question so thst wa can follow up with our
folks?

(3) SUBORDINATION.-~The obligation shall be subject to the condition that the obligation is
not subordinate to other financing.

2) Also, since the Term Sheet explicitly included all intellectual property, Bcenses, general intangibles and goodwill in the collateral
package (‘tem 20.v}, | was somewhat confused as to how the IP was pledged to another Investor. At what point was that lien
entsred Into? Was DOE sware of that lien prior to closing? Also, how does this conform with 1702 C i of the statute:

(C) TERMS AND CONDITIONS.—A guarantee agreement
shall indude such detalied terms and conditions es the
Secretary determines appropriste to—

(1) protect the interests of the United States in

the case of default; and

(i1} have available all the patents and technology
necessary for any person selected, including the Secretary,
to complete and operate the project.

CONFIDENTIAL MFHR05266
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From: Carroll, J. Kevin
To: Mw Il:lyﬁpgmd Fouad P

0! : ] i ! B -Jhmm. Richard
Bubject: RE: Solyndra A

_ And that Congress had no intent to govern thé program with the statute.

E The statute and regulations§

Yo: Colyar, Kelly T.; C
Subject: RE: Solyndra

I think that's right.

on: Howjd g that just because subordination is
proh:lbite:h :2 « n't do it later, even if it costs money?
It seems

pbordination on any loan, at any time, for

1. MHad 'the company' filed fogr banjgup nuld havesbe ¢ parent company. DOE’

loan is with the project compe £h 3 b Halilrutid 3

taken action under the technd shkruptcy and therefore,

DOE's debt would not have beenjs: debt at the parent 1
payment default. If

y have consulted with the

~e--=0piginal Message-~---
From: Richardson, William -
Sent: Tuesday, Jenuary 11, 20811 3:39 PH

To: Colyar, Kelly T.; Aitken, Steven D.; Carroll, J. Xevin; Mas, Alex;
Erdesson, Sally C.; Saad, Fouad P.; 5 ~; .
Subject: RE: Solyndra '

1 spoke today to Susan Richardson and about the legel basis for a refinancing
thet includes subordination. They t 1lowing analysis, which 1 asked them and
they have agreed to provide to us in writing, in the form of a preliminery draft of part -of
the presentation they plan to provide to the Secretary and OMB. They will also be reaching
out to Xelly to provide a revised version of their expected values analysis that addresses
the guestions she has outlined. I'1l circulate a meeting request for' sometime tomorrow 50 we
can discuss next steps. .




DOE's theory 1s similar to what we expected, -except that it does not (as we had thought) rely
on a specific determination that this is a workout scenario under A-11 and FCRA. Based on the
present tense language and structure of the provision, thay-read the no subordination
language as applying only at the time DOE makes the original guarantee, and not as a
restriction on refinancing down the road that DOE believes is necessary to serve the
governuent's interests. They argue that the provision is set forth in a section relsting to

the crestion of the loan documents, and not in a later section regarding defaults that they -

believe to govern financial distress down the road. This argument is supported somewhat by 2
2089 revision of theilr regulations in other respects, in which they, indicate that the later
section relates to the post-closing default scenario while this provision deals with
“threshold” requirements at the loan stage. - I believe their bottam line position te be that
Congress did not clearly and expressly deprive the Secretary of the ability of a guarantor to
address financial distress down the road by adopting commercially reasonable methods to
protect the interests of the United St in the event of default (a purpose they point out
is set forth in the default section). As a demonstration that this is a well recognized
situation for agreeing to subordination in order to attract new money, they noted that had
the company filed for bankruptcy as it was sbout to, the bankruptcy laws would have provided
for new financipg to be entitled to a senior position. (I have asked them for some

e FRa . rpriadBtessor provision to this statute, but we -
stion.) )

R W R $¢ riiarstand ithe dnsvers fo Kelly's- questions in order to ensure
that their anglysis s Bedstriafilel g Rbelr o 41l be reaching out to her.
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From: Colyar, Kelly T,

Sent: Tuesday, January 11, 2011 3:43 PM
To: Carroll, J. Kevin; Saad, Fouad P.;
Subject: RE: Solyndra

I don't recall that this was the intent of the revisions to the Rule.

----- Original Message-----

From; Richardson, Willlam . .
sent: Tuesday, January 11, 2011 3:39
Yo: Colyar, Kelly T.; Altken, SteverP: Carroll, J. Kevin: Mas, Alex;
Ericsson, Sally C.; Saad, Fousd P.; Mertens, Richard A.; _

Subject: RE: Solyndra )

ab o4 WY R 3 Sbout the legal basis for a refinancing
that includes Subdrdiiptiq . &iliell ‘thefifollowing analysis, which I asked them and
they have agrged %o Brgvide: Sofus the form of a preliminary draft of part of
atio e I d firdyide o Sedretary and OMB, They will also be reaching
expected values analysis that addresses

the questions gg request for sometime tomorrow so we

can discuss

I

DOE's theory 18 fr 2O Wi SBdeddd, BB that it does not (as we had thought) rely
on a specific determination that this 1s 3 workout scenario under A-11 and FCRA, Based on the
present tense language and structure of the provision, they read the no subordination
language as applying only at the time DOE makes the original guarantee, and not as a
restriction on refinancing down the road that DOE believes is necessary to serve the
government's interests. They argue that the provision is set forth in a section relating to
the creation of the loan documen and_not g tdon regarding defaults that they
believe to govern financial difipefsyd hiSRaln # is supported somewhat by
2089 revision of their regulatioc . :‘ ey indicate that the later

: il Uh -f- rovision deals with )
hel§ pogron line position to be that
Siod

- he ability of a guarantor to
F’;Er (a purpose they point out

*threshold” requirements at th{
Congress did not clearly and @
address financial distress do
protect the interests of the
is set forth in the default s
situation for agreeing to subd - swimoney, they noted that had
the company filed for bankruptcy as it we to, bankruptcy laws would have provided
for new financing to be entitled to a senior position. (I have asked thea for some
information on the legislative history of the predecessor provision to this statute, but we
don't expect it will shed any more 1ight on the question.) )

reasonable methods to
s 1s a well recognized

They agree that we need to understand the answers to kelly's questions in order to ensure
that their analysis is reasonable, and thedir folks will be reaching out to her.

1617
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E The statute and regulations

—. N

Brosn Carmol, J. Kevin
o IR 112 Xty Sea, Fousd P

. : A - . Rt Richerd A
Butlosts

From:
Sent: =y » Tt 1y’ 9 m 4:25 PA
To: Colyar, Kelly T.; Carroll, J. Kevin; Saad, Fouad P.; I Mertens, Richard A

Subject: RE: Solyndra

that just because subordination is
ho h't do it later, even if it costs money?
118 Sodordination on any loan, at any time, for

1. Had 'the company’ filed fc ban
loan 1is with the project compatiiant
taken action under the technd .
DOE's debt would not havo‘been P‘

the parent company. DOE’
mote. DOE could have
hiruptcy and therefore,
| flabt st the parest 1

O & a default. If
there was threat of bankruptcy e Ehay have consulted with the

“'

we-—-Original Message-----
From: Richardson, Williass -
Sent: Tuesdey, Jenuary i1, 2011 3:39 PH

To: Colyar, Xelly T.; Aitken, Steven D.§ Carroll, J, Xevin; Mas, Alex:
Ericsson, Sally C.; Sead, Fousd P.; ; ;.

Subject: RE: Solyndra

T spoke today to Susan Richardson and sbout “the legal basis for a refinancing
thet includes subordinstion. They analysis, which I asked them and
thsthewudtopmidetousinuriﬁnz,lnﬂnfomdnmudmdnﬁofprt-of

the presentation they plan to provide to the Secretary and 0m, They will also be reaching
wttoxeuytoprwidnammlmﬁmmmwmmnnuuasm

the questions she has outlined. 1'11 circulate 8 meeting request for sowetime tomorrow so we
can discuss next steps. ' .




DOE’s theory is similar to what we expected, -except thiat it does not (as we had thought) rely
on a specific determination that this is » workout scenario under A-11 and FCRA., Based on the
present tense language and structure of the provision, they-read the no subordination
language as applying only at the time DOE makes the original guarantee, and not as &
restriction on refinancing down the road that DOE believes is necessary to serve the
government's interests, They argue that the provision i3 set forth in a section relating to
the creation of the loan documents, and not in a later section regarding defaults that they -
believe to govern financial distress down the road. This argument is supported somewhat by »
2009 revision of their regulations in other respects, in which they. indicate that the later
section relates to the post-closing default scenario while this provision deals with
“threshold” requirements at the loan stege. - I believe their bottam line position te be that
Congress did not clearly and expressly deprive the Secretary of the ability of a gusrantor to
address financial distress down the road by adopting comsercially reasonsble methods to
pmtxtthintemtsofthewmsnteéinﬁstmtofdnﬁun(apurposetheypdntwt
is set forth in the default section). As a desonstration that this is a well
situation for sgreeing to subordination in order to attract new money, they noted that had
the company filed for bankruptcy as it was about to, the bankruptcy laws would hava provided
- tion. (I have asked them for some
ditessor provision to this statute, but we -
Oﬂ.'). :

BE e Vo tldedtidive o o Kelly's: questions in order to ensure
that their snailysis 3s ‘ : ad Ehelr ol dll be resching out to her,
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R a1 Oratr 03-12-11
[+01-13-11 [l edits and Comments (in Footnotes)]
5. Richardson DRAFY 1/24/12

Facts:

The Department of Energy ("DOE") has Issued a guarantee (the "Guarantee”) of the-repayment
by Solyndra Fab 2, LLC (the "Borrower") of a $535-535 million loan (the "m’) Serm
Mthe Federal Financing Bank ("gﬂ_;_') The proces . e Loan are being

Ihe Guarantee and related documents obligate DOE to make scheduled payments of principal
and interest on the Guaranteed Loan if the Borrower fails to make those payments. DOE and
the Borrower have entered into a Common Agreement (the "Loan Guarantee Agreement") that
contains the terms and conditions pursuant to which DOE issued the Guarantee and includes,
among other things; (a)-)‘the Borrower's contractual obllgation to reimburse DOE for guarantee
paymentsmadebyDOE, Ereelal; slesif-Remewerdeforitcen-sueh-relmby

dc-627884
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foreclosure on the collateral sesuring—thethat secures Borrower's reimbursement-obligations
under the Loan Guarantee Agreement. Based on that analysls, DOE has determined that a
rstructurlng Qf_the Borrower's reimbursement-obligations to DOE,-in-erder

m(mgether, the ,Bgsmgu_m'), wlllyleld the highest probable net beneﬂt to the
Federal Government by minimizing the Federal Government's loss on the Guaranteed Loan.

The Restructuring contains the following elements:®

(b) the Borrower will issuegh
("Fronehe-Iranche A")
( MME”) to certaln third-party lenders itha

(c) the Borrower’s existing %ﬁ_mllnon reimbursement obligation to DOE will
be amended to comprise a $150 mitlion reimbursement obligation ("Fraache-Iranche B”) and a
$385 million reimbursement obligation ("Franche-Iranche D");

(d) the Borrower hasyill have the right to borrow an additional $75 million
("Frenche-Iranche C") from the Third-Party Lenders on specified terms and conditions;

{e)}  Tranches A, B and C (the "Senior Facilities”), will constitute senlor secured
facilities on a pari passu basls in lien priority and payment priority, except that, for the first 2

years after clpsing af the restructuring-clesing-Tranche-_Tranche A will have payment priority
from the proceeds of a realization upon the collateral securing the Borrower’s payment
obligations-underTFranches-ApB-and-C;

(l  Tranches D and E (the "Subordinate Facilities”) will constitute subordinate
secured facilities on a pari passu basis in lien priority and payment priority; and

3] The Senior Facilities will have certain lien and payment priority over the
Subordinate Facillties.

dc-627884
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will be subordinated in payment priority m_the Borrower’s
obligations to the Third-Party Lenders for ¥ranche-Jranche A during-the-fis o)

obllgatlonsto Heo Boasrn ee - gatinne ta tho Th il do alate, AT
mmmm 1702(6)(3) of Title MW&W provides

Erhethat *[tihe fguaranteed] obligation shall be subject to the condition that the obligation is
not subordinate to other financing”.

Corghulons

short Answer:

The proposed restructuring is net—prohibitedgarmitied under Title XVil-beeause—the—,_The
subordination condition contained in W 1702(d)(3) BM applicable

Title XVH of the Energy Policy Act of 200535 amended, (32 U.S.C. 16511-16514) ("Title XViI")
authorizes DOE to mmwmm loan guarantees for m

dc-627884

CONFIDFNTIAI MFHR00147



dc-627884

CONFINENTIAI MFHR00119



Mm_nos(g) addresses events and circumstances that may occur after loan origination,
setting out the Aghtsauthorfty and obligations of DOE and the holder upon a default of the
guaranteed loan. included-in-DOE s-+Fights-are:

to continue to pursue the prposes of the project iflt—m:s in the public lnteust
(Section 1702(g)(2){A}ii}r-and

The Subordingtion R in 702(d){3} Is Not @ Continuing Obl

As-neted-sheverSetionSubsection 1702(d)(3) provides—"The-thal Itlhe [guaranteed) obligation
shall be subject to the condition that the obfigation is not subordinate to other financing”.

de-627884
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commerda! loans are subject to conditlons precedem that must be satisﬁed pﬁor to the

advancement of funds by the lender.

LT LAMTHEIET A DIl iCe

dc-627884
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of sueh-restructuring loans is that theyhave payment and Ilen over existing loansrand
lenders would aot-ma‘kecudﬂemo—uuhu—thq

dc-627884
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From:

Sent:

To:

Cc:

Subject: FW: Subrogation Memo

Attachments: WS_BinaryComparison_WASHINGTON DC-#627884-v2-Tile_XVii_Memo_KCC_01-13-11-
WASHINGTON DC-#627884-v3-Title_XVI_Memo_KCC_01-13-11.doc

OK, and here's a comment from [l

Rﬁards.
HoHson ! !oarster E.P

2000 Pennsylvania Avenue, N.W. Suite 6000
Washington, D.C. 20008

discussion. This reads as a bit tortured so | added a note for to consider deleting. Otherwise, | think it makes the

I rediine to the prior version of the memo attached. The only substantive comment | have is in the 19(c)(4)
best case possible based on a reasonable Interpretation suppog by the restructuring policy arguments.

The following files have been attached to this mail by Workshare Professional...

WS$_BinaryComparison_WASHINGTON DC-#627884-v2-Title_XVII_Memo_KCC_01-13-11-
WASHINGTON DC-#627884-v3-Title_XVII Memo_KCC_01-13-11.doc (Word Document)

To ensure compliance with requirements imposed by the IRS, Morrison & Foerster LLP informs you that, if any
advice concerning one or more U.S. Federal tax issues is contained jn this communication (including any
attachments), such advice is not intended or written to be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another

. 1



anﬂy any transaction or matter addressed herein.

For information about this legend, go to

http://www.mofo.com/Circular230/

This message contains information which may be confidential and privileged. Unless you are the addressee (or
authorized to receive for the addressee), you may not use, copy or disclose to anyone the message or any

information contained in the message. If you have received the message in error, please advise the sender by
reply e-mail @mofo.com, and delete the message.
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Outiook E-mall

¥ e e g F.";‘
Attachments Solyndra Memo_SSR_01-13-11.doc

Hi -- See Susan's question about the bankruptcy footnote. Could you look at it and reply directly to her. Thanks.

orrison r
2000 Pennsyivania Avenue, N.W. Sulte 6000

---~--Original Message-----

From: Richardson

, Susan

In the Interest of time (and with apologies toJl for not giving him first crack), I am attaching for your review my revised
dratt of [l very heipful draf of the statutory analysls.

Note that we have tentatively committed to send this (along with Frances's financial analysis) to OMB by COB Wednesday,

BN 1 icave 1t to you whether you want to have R and/or Scott review this, Clearly Scott will need to do so
eventually, and 1 assumae [t Is best if he sees it before It goes to OMB (but after incorporation of comments from this group).
Also, I weicome views on whether it shoutd go ta OMB as a draft,

- There is a footnote re bankruptcy that may or may not add much (my peint is that we can do this consensually, or it
can be done to us In Chapter 11). But assuming it stays in, I would be grateful if you would have an expert vet It,

Have a great weekend @llj I hope the skilng was good and that everyone remained In one plecei)
Cheers, susan

PS 1 will most likely keep tinkering with this over the weekend - 50 feel free to send me any thoughts ar comments as you
have them. Thnx

Susan S Richardson
Chief Counset, Office of Loan Programs

i
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[To be styled as a Memorandum to the Secretary, from Chief Counsel, LPO through GC]

Eacts:

The Department of Energy (“DOE") has issued a guarantee (the “Guarantee™) of repayment by
Solyndra Fab 2, LLC (the “Borrower”) of a $535 million loan (the “Guaranteed Loan™) made by
the Federa! Financing Bank (“FFB"). The proceeds of the Guaranteed Loan are being used to
finance the construction of a solar photovoltzic panel fabrication fucility (the “Project”).

The Guarantee and related documents obligate DOE to make scheduled payments of principal
and interest on the Guaranteed Loan if the Borrower fails to make those payments. DOE and the
Borrower have entered into a Common Agreement (the “Loan Guarantee Agreement™) that
contains the terms and conditions pursuant to which DOE issued the Guarantee and inchudes,
among other things () the Borrower’s contractual obligation to reimburse DOE for guarantee
payments made by DOE, which obligation is secured by a first lien on the Borrower’s assets and
(b) customary remedies for default on the Borrower's obligations under the Loan Guarantee
Agreement. These rights are in addition to DOE's rights of subrogation under applicable law.

[Several] [is this correct? I thought it was only one] events of defiult relating to financial
requirements have occurred under the Loan Guarantee Agreement. At the time of occurrence of
[those] default{s], ${ ] of the Guaranteed Loan Commitment was still to be advanced. At this
writing construction of the Project is [several months] from completion. Absent continued cash
infusions (including, but not limited to, continued funding of the Guaranteed Loan), a payment
default would have occurred under the Guaranteed Loan, the Project would have remained

incomplete and the Borrower likely would have filed for bankruptcy under Chapter 11 of the
Bankruptcy Code. .

As more fully described in Exhibit A hereto, DOE has carefully considered the circumstances
leading to the Borrower’s default and all reasonable responses to the defanlt, including
foreclosure on the collateral that secures Borrower’s obligations under the Loan Guarantee
Agreement. Based on that analysis, DOE has determined that a restructuring of the Borrower’s
obligations to DOE under the Loan Guarantee Agréement, designed to enable the Borrower to
obtain additional third-party indebtedness that will fund (in part) completion of the Project and
provide working capital to the Borrower (together, the “Restructuring”), will yield the ighest
probable net benefit to the Federal Government by minimizing the Federal Government’s loss on
the Guaranteed Loan.

The Restructuring contains the following elements:

(a)  all assets of the Borrower’s parent and its affiliates will be transferred to the
Borrower and thereafter secure the Borrower’s obligations to DOE and Third Party Lenders
(defined below);

1
dc-627884
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[To be styled as a Memorandum to the Secretary, from Chief Counsel, LPO through GC)

()  the Borrower will obtain additional funding under a $75 million note (“Tranche
A”) issued to third party lenders, and will issue a $175 million note (“Tranche E”) to certain
third-party lenders that previously funded that amount to the Borrower’s parent (collectively with
the holders of Tranche A, the "Third-Party Lenders™);

(c) the Borrower’s existing $535 million reimbursement obligation to DOE will be
amended to comprise a $150 million reimbursement obligation (“Tranche B*) and a $385 million
reimbursement obligation (“Tranche D“);

(d) the Borrower will have the right to bortow an additional $75 million (“Tranche
C*) from the Third-Party Lenders on specified temms and conditions;

(¢) Tranches A, B and C (the “Senior Facilities™), will constitute senior secured
facilities on a par? passu basis in lien priority and payment priority, except that, for the first 2
years after closing of the restructuring, Tranche A will have payment priority from the proceeds
of a realization upon the collateral securing the Borrower’s payment obligations;

(f)  Tranches D and E (the “Subordinate Facilities™) will constitute subordinate
secured facilities on a pari passu basis in lien priority and payment priority; and

(8 The Senior Facilities will have certain lien and payment priority over the
Subordinate Facilities. /'
Therefore, under the Restructuring (i) for the first two years following clasing of the
restructuring, the Borrower’s reimbursement obligations to DOE for Tranches B and D ($535
million principal amount) will be subordinate in payment priority to the Borrower's obligations
to the Third-Party Lenders for Tranche A ($75 million principal amount), and (i) the Borrower’s
reimbursement obligations to DOE for Tranche D ($385 million principal amount) will be
subordinate in lien and payment priority to the Borrower’s obligations to the Third-Party Lenders
for Tranches A and C ($150 million principal amount) until repayment in full.

Issue:

Whether the proposed subordination of certain of the Borrower's reimbursement obligations to
DOE is consistent with Subsection 1702(d)(3) of Title XVII. Subsettion 1702(d)(3) provides
that “[t]he [guaranteed] obligation shall be subject to the condition that the obligation is not
subordinate to other financing”.

Short Angwer:

The proposed restructuring is permitted under Title XVII. The subordination condition contained
in Subsection 1702(d)(3) is, by its terms, applicable only when a guarantee is issued. It is not a
cofitinuing obligation or restriction on the authority of the Secretary, and subordination in the
context of the proposed restructuring will further the express statutory intent that the Secretary
seek to maximize the prospects of ent of borrowers’ obligations (as well as the
technology and job preservation goals of Title XVII).

2
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Analysis:
Jitle XYL

Title XVII of the Energy Policy Act of 2005, as amended, (42 U.S.C. 16511-16514) (“Title
XVII") authorizes DOE to make loan guarantees for specified categories of energy projects in
accordance with Section 1702 (Terms and Conditions). As set forth in the Preamble to the
original Final Rule issued under Title XVII, one of the principal goals of the guarantes program
authorized by Section 1703 of Title XV1I is to encourage the commercial use in the United states
of new or significantly improved energy-related technologies. (See “Summary”.) One of the
principal goals of the American Reinvestment and Recovery Act of 2009, [cite], which added
Section 1705 to Title XVIL, is to preserve and create jobs and promote economic recovery.
[Section 3(a)(1).]

The Guarantee qualified under both Sections 1705 and 1703. It was issued under Section 1705,
but the Borrower was required, as a matter of policy and by contract, to comply with Section
1703 and the Final Rule. So the policies of both 1703 and 1705 are implicated by the Guarantee
transaction.

Section 1702

In setting out the terms and conditions for loan guarantees, Section 1702 is organized to reflect
the life cycle of loan guarantees, from origination to default to foreclosure on collateral. More
particularly, Section 1702 is subdivided roughly as follows:

o Subsections 1702(b) — (f) set forth threshold requirements for the issuance of loan
guarantees;

» Subsection 1702(g) sets forth the rights and obligations of DOR and the holder of 8
guaranteed loan in the event of default (including a provision that requires the guarantee
agreement to include provisions the Secretary determines are necessary to proteéct the
interests of the United Stateés in the case of default); and

As indicated above, Subsections 1702(b)-(f) relate to the issuance of loan_guarantees. While
only Section 1702(d)(3) is directly at issue here, it is worth neting that each of Sections 1702(b)
(Specific Appropriation or Contribution), (¢) (Amount), (¢) (Interest Rate) and () (Term)
describe either predicates to the issuance of a foan guarantee or characteristics of the debt that
must, expressly or implicitly, be satisfied at the time of issuance.

Section 1702(d) (Repasyment) has three subparts, including subpart (3). Read together, they
require the Secretary to determine, priar to issuance of & loan guarantee, that there is a reasonable
prospect of repayment of the loan; that the aggregate available funding is sufficient to achieve
project completion; and that the guaranteed obligation is not subordinate to other financing,

The requirements of these subsections reflect a Congressional intent that the loan be structured at
the outset to maximize the probability that the project will reach completion and the debt will be
3
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repaid in accordance with its terms (as well as ensuring the funding of adequate reserves against
defanlt).

loan. Read together, the provisions express an intesfion to afford to the Secretary, in a
distressed situation, broud authority to take action that will protect and maximize the interests of
the United States. That authority ranges from agreement to forbearante for the benefit of the
borrower (Section 1702(g)(1XC)) to the authority, after payment under the loan guarantee, to
elect either to take control of the project or to permit the borrower to continue to pursue the
purposes of the project ifthat is in the public interest (Section 1702(g}(2)(A)).

condition that the obligation is not subordinate to other financing” .

Both by reason of its placement within the statutory scheme, and the plain meaning of the words,
we read Section 1702(d)(3) as a condition precedent to the issuance of the loan guarantee,
Moreover, we do not believe it can reasonably be read either as a requirement that the guaranteed
loan may never be subordinated, or as a restriction on the authority of the Secretary following the
issuance of a loan. Almost without exception, commercial loans are subject to conditions
precedent that must be satisfied prior to the advance of funds by the lender. By its plain
meaning, and in the context of customary commercial practice, the word “condition™ can
logically be read to mean a condition to the making of the guaranteed loan. Tt is axiomatic in the
context of commercial loan agreements that once a condition precedent has been satisfied (or
waived), it has no continuing legal effect. This reading of the provision is reinforced by the use
of the word “is,” which we view as confirming the intent that the condition be satisfied at a
single point in time. !

In addition to the plain meaning of the words, and their placement, we believe our reading is
congistent with the policies embodied in the statute. Beyond the relatively few explicit terms and

1 It is worth noting that Section 19 of the Federal Nonnuclear Bnergy Rescarch and Develppment Act of
1974 (42 USC 5919), which created ‘a predecessor DOE loan guarantee program emtitled “Loan
Guaranteey for Alternative Fuel Demonstration Facilities” contmined similar, but not identical,
subordination language. Section 19(c)(4) of that act provides that "(c) [t]he Administrator...shall
guarantee or make a commitment to guarantee any obligation...only if ....(4) the obligation is subject to
the condition that it not be subordinated to any other financing.” In context (inchuding the use of the word
condition), we read the predecessor language to have the same effect as the Title XVII provision,
However, the words “not be subordinated” arguably could be more susceptible to an interpretation that
they have continuing effect. While not dispositive, we believe that the change to “is not subordinate™
suggests an intent to clarify the operation of the language in a manner that reinforces cur reading.
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conditions that must be satisfied in connecﬁonwiththcismanceofaguamntee, the statute gives
the Secretary broad authority to determine the terms of loan guarantees, in addition to rights and
powers that are designed to ensure both flexibility and superior legal authority in the case of a
distressed loan. rrhestututealsoaﬁrmanvelynqmmthuﬂ:eloangummeewment
contain “such deta:led terms and conditions as the Secretary determines appropriate to protect
the United States in a default”. In contrast to Subsection 1702(d)(3), by reason of both of its
placement in the Statute and its use of the word “shall,” subsection 1702(g}(2)(C) likely does
have continuing effect in the context of an amendment to & loan guarantee agreement — and, in
this instance, in light of the financial reality, argues in favor of permitting subordination.)

A continuing prohibition on subordination would, in our view, be inconsistent with the statutory
scheme, as it would preclude the use of a common restructuring strategy for a financially
distressed borrower that requires edditional capital. Investors are unlikely to make an equity
investment in a distressed company on commercially acceptable terms, so a restructuring loan is
the typical source of funding for such a company. A fundamental principle of restructuring loans
is that they have payment and lien priority over existing loans — without such priority, few, if
any, lenders would be willing to extend a loan. Accordingly, in a situation where & ﬁnancinlly
troubled borrower needs fresh capital to ensure its survival, 4 senior creditor typically is faced
with a choice of providing an additional loan, subordinating to 8] lender that provides the needed
capital or proceeding either to foreclosure or a Chapter 11 filing, 2

Conclusion.

On the current facts, the Director of Monitoring has determined that the proposed restructuring
offers the best prospect of eventual repayment in full of the borrower’s obligations under the
loan guarantee agreement, and is demonstrably preferable to  liquidation of the borrower, The
supporting financial analysis is set forth in Exhibit A to this memorandum. In light of that
determination, we conclude that the proposed subordination of the Borrower’s obligations to
DOE is consistent with both the text and the purposes of Title XVII. Indeed, we believe that a
refusal to amend the loan guarantee agreement to effect the proposed subordination, which likely
would have lead to a Chapter 11 filing by the Berrower, would have been inconsistent with [both
the specific mandate of Section 1702(g)(2XCXi) (to include in the guarantee agreement terms

and conditions appropnatemproteetﬂwmterests of the United States in the case of default) and)
the overall scheme of Title XVII, which gives the Secretary the authority and tools necessary to
protect the interests of the United States and to maximize th& prospect of repayment of
guaranteed loans. Moreover, in addition to protecting the financial interests of the United
States, by maximizing the prospect that the Borrower will complete the Project and continueas 8
going concern, the proposed restructuring furthers the statutory policies of promoting the

3(In contrast to the consensual restructuring proposed in this matter, the Bankrutcy Court has authority,
under Chapter 11 of the Bankruptey Code, to grant lenders providing “debtor-in-posession™ financing to
a company that has filed under Chapter 11, “super” pricrity status, including, subject to certain
requirements, priorit over secured creditors. [cite].)

5
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commercialization of lnnovanve energy technologies and will avert the loss of jobs that
otherwise would occur.®

3 A question has been raised as to where the line should be drawn between origination and financial
default in determining whether subordination may be agreed to under under Title XVIL. We do not
believe it is necessary (or appropriate) to delineate that point rigidly in this memorandum, based ona
single set of facts. We do believe, however, that it is consistent with the statutory scheme to conclude
ﬂmttheamylmtheauﬂmﬁymnnhmchadwﬂmimﬁmhwmuimwnhspedﬁclm
guarantee transactions, consistent with the statutory purposes of fostering the commercislization of
innovative energy technologies and preserving jobs, while protocting the interests of the United States
and seeking to maximize the prospects of repayment of guaranteed obligations.
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Outlook E-mall
From: Richardson, Susan
Sent: 246:

To:
Ce: Nwachuku, Frances
Subject: RE: Solyndra/Subordination Analysis

My Instinct is that something that bare bones wiil not go over well at OMB, particularly as the OMB lawyers have already
expressed some skepticism about the pure statutory analysis; and have expressiy asked that we take into account policy
considerations and the specific context o dra facts. That sald, I will give some thought to moving towards less
detali; but I would very much appreciate view on the subject, before I spend too much time on it.

—-=-0Original Message-----

From:

Sent: Tuesday, January 18, 2011 2:45 P!
To: Richardson, Susan;
Ce: Nwachuku, Frances
Subject: RE: Solyndra/Subordination Analysis

The only way to provide less detall is to provide really less detall. To do that would mean: 1, make bold face statements that
the statute addresses the process for making and administering loans separately; 2. Make dear that we are In this instance
faced with a question of what happens If there is an event of default. This puts us In 1702(g); and 3, Say that 1702(g)(2) Is
not be read in Isolation. Rather, In context, 1702(g) as a whole Is meant to provide the Secretary with sufficlent authority
and flexibifity to protect the interests of the US. I am not opposed to less detall.

-—==-0Original Message-----

From: Richardson, Susan

Sent; T BpU 8 2011 2:31
To:
Cc: Nwachuku, Frances

Subject: RE: Solyndra/Subordination Anaiysis

Thanks- Do you think there Is too much detall?

---—0riginal Message--——
From;

Sent: Tuesday, January
To: Richardson, Susan;
Cc: Nwachuku, Frances
Subject: RE: Solyndra/Subordination Analysis

On the theory that less Is more in this context, I woulin't go into any greater detall than Is currently In the memo. 1 did find
two typos, that I fixed in the attached version,

-+«==Qriginal Message-----
From: Richardson, Susan
Sent: Tuesday, January 18, 2011 12:58 PM
Ta: Richardson, Susan;
Cc: Nwachuku, Frances
Subfect: RE: Solyndra/Subordination Analysis

Colieagues, I have comments from [l If possible, I wiil appreciate receiving additionai comments by COB today. I will
also entertain motions for a meeting If anyone thinks it useful - otherwise, 1 wili assess whether further discussion is needed
based on the comments. Thanks for everyone's help. Cheers, S

-----Qriginal Message--~--
From: Richardson, Susan
Sent: Tuesday, January 18, 2011 9:44 AM

To: Richardson, Susan; I
Cc: Nwachuku, Frances
Subject: RE: Solyndra/Subordination Anatysis

In case you had the good sense to wait until teday to face this, please review the attached, which Is marked to show a few
ciean up changes. Rgds, susan

-----0riginal Message-----
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From: Richardson, Susan

Sent: :

To:

Cc: Nwachuku, Frances

Subject: Solyndra/Subordination Analysis

In the | t of time (and with apologles to [lllfor not giving him first crack), I am attaching for your review my revised
draft of very heipful draft of the statutory anealysis.

Note that we have tentatively committed to send this (along with Frances's financial analysis) to OMB by COB Wednesddy,

Ileave it to you whether you want to have and/or Scott review this. Clearly Scott will need to do so
eventually, and I assume It Is best if he sees it before it goes to OMB (but after incorporation of comments from this group).
Also, I weicome views on whether It should go to OMB as a draft.

There is a footnote re bankruptcy that may or may not add much (my point Is that we can do this consensually, or it
can be done to us In Chapter 11). But assuming It stays in, I would be grateful If you would have an expert vet it.

Have a great weekend - I hope the skiing was good and that everyone remained in one piecel)
Cheers, susan

PS I will most likely keep tinkering with this over the weekend - 50 feel free to send me any thoughts or comments as you
have them. Thax

Susan S Richardson
Chief Counsel, Office of Loan Programs

U.S. %nment of Ene?y
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“Project”).
The Guarantee and related documents obligate DOE to make scheduled payments of principal
and interest on the Guaranteed Loan if the Borrower fails to make those payments, DOE and the 3’
Borrower have entered into a Common Agreement (the “Loan Guatantee Agreement™) that :
contains the terms and conditions pursuant to which DOE issued the Guarantee and includes,
among other things (2) the Borrower’s contractual obligation to reimburse DOE for guarantes
payments made by DOE, which obligation is secured by a first lien on the Borrower's assets and
(b) customary remedies for default on the Bosrower’s obligations undér the Loan Guarantee
Agreement. These rights are in addition to DOE"s rights of subrogation under applicable law.

{Severel] [is this correct? I thought it was only one] events of default relating to financial
requi have occurred under the Loan Guarantee Agreement. At the time of occurrence of
[those] default{s], ${ ] of the Guaranteed Loan Commitment was still to be advanced. At this o
| writing, construction of the Project is [severa] months) from completion. Absent continued cash ?Z %
infusions (including, but not limited to, continued funding of the Guarenteed Loan), a payment
default would have occurred under the Guaranteed Loanm, the Project would have remained
incomplete and the Borrower likely would have filed for bankrupicy under Chapter 11 of the 37

AY

£

As mare fully described in Exhibit A hereto, DOE has carefully considered the ciroumstanoes
mmmmem'smmmmhmmwﬁnmmmm

the Barrower’s obligations 1o DOE under the Loan Guarantes Agreement, designed to ensbie the
Borrower to obtain additional third-party indebtedness that will fund (in part) completion of the:
Project and provide wortking capital to the Borrower (together, the “Restructuring™), will yield -
the highest probable net benefit to the Federal Government by minimizing the Federal :
Govemment’s loss on the Guaranteed Loan.

The Restructuring contains the following elements:
(8)  all assets of the Borrower's perent and its affiliates will be transferred to the £
and Thi $

Borrower and thereafler secure the Borrower's obligations to DOE
(defined bejow);

%
4
g
5
|
8
E
¢
g
|
é
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{v)  the Bomower will obtain edditional funding under a $75 million note (“Tranche
A") jssued to third party lenders, and will issue a $175 million note (“Tranche E™) to ceftain 358
third-party lenders that previously funded that amount to the Borrower’s parent (¢collectively with i
the holders of Tranche A, the "Third-Party Lenders®), ¥

© the Borrower’s existing $535 million reimbursement obligation to DOE will be &4
amended to comprise 2 $150 million reimbursement obligation (“Tranche B) and a $385 million 3%
reimbursement obligation (“Tranche D),

{@  the Borrower will have the right to borrow an additional $75 million (“Tranche :
C") from the Third-Party Lenders on specified terms and conditions; '

(¢©  Tranches A, B and C (the “Senior Facilities™), will constitute senior secured
facilities on a pari passu basis in lien pnd payment priority, except that, for the first 2 years after

closing of the restnicturing, Tranche A (a new $75 million loan) will have payment prionity from RN
the proceeds of a realization_Gf any) upon the ocollateral securing the Borrower’s payment 3 &

obligations;

o Tranches D and E (the “Subordipate Facilities™ will comstitute subordinate &5
secured facilities on a pari passu basis in lien and payment priority; and

®  The Senior Facilities will have certain lien and payment priotity over the
Subordinate Facilities,

Therefore, under the Restructuring (i) for the first two years following closing of the °
restructuring, the Bomower’s reimbursement obligations to DOE for Tranches B and D (8535
million principal amount, in aggregate) will be subordinate in payment priority to the Borrower's £
obligations to the Third-Party Lenders for Tranche A (375 willion principal amount)_in a >
liguidation, and i) the Borrower's reimbursement obligations to DOE for Tranche D (3385 :
million principal amount) will be subardinate in lien and payment priority to the Borrowers
obligations to the Third-Party Lenders for Tranches A and C ($150 million principal amount jn
new loags) until repayment in full.

Im e = y::,”
Whether the proposed subordination of certain of the Bomower's reimbursernent obligations to SE5E05 7 5y
DOE is consisteat with Subsection 1702(d)(3) of Title XVIL Subsection 1702(d)(3) provides Ex5i2%

that “{t]he [guaranteed] obligation shall be subject to the conditin that the obligation is not -
subardinate to other financing™,
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Short Answer:

The proposed restructuring is permitted under Title XVII. The subordination condition contained
in Subsection 1702(d)(3) is, by its terms, applicable only,as a condition precedent to the jssuance
of a loap guarantee It is not a ocontinuing obligation on the authority of the

Secretary, and subordination in the context of the proposed restructuring will further the express |
statutory intent that the Secretary seek ta maximize the prospects of repayment of borrowers'
obligations (as well as the techinology and job preservation goals of Title XVID.

Amlysls:

Tutle X1

Title XVII of the Energy Policy Act of 2005, as amended, (42 U.S.C. 16511-16514) (“Title
XVII") authorizes DOE to make loan guarantees for specified categories of energy projects in
accordance with Section 1702 (Terms and Conditions).  As set forth in the Preamble to the
original Final Rule issued under Title XVII, one of the principal goals of the guarentee program

| authorized by Section 1703 of Title XVII is to encourage the commercial use in the United Sjates
of new or significantly improved energy-related technologies. (See “Summary™) One of the &
principal goels of the American Reinvestment and Recovery Act of 2009, [cite], which added %
Section 1705 to Title XVTI, is to preserve and create jobs and promote economic recovery. :
{Section 3(a)(1).]
The Guarantee qualified under both Sectionz 1705 and 1703. It was issued under Section 1705, 7%
but the Borrower was required, as a matter of policy and by contract, to comply with Section 227,

£
g
f
3
¥
2
g.
g
g
e
3
E
g

...................................

transaction.
Section 1702
In setting out the terms and conditions for loan guarantees, Section 1702 is organized to reflect

) the life cycle of loan guarantees, from origination to default to foreclosure on collateral. More 5' o
particularly, Section 1702 is subdivided roughly as follows: 2%

* Subsections 1702(6) — () sel forth threshold requirements for the issuance of losn i
guarantees;

| o Subsection 1702(g) sets forth the rights and obligations of DOE and the holders of a 3
guaranteed loan in the event of default (including a provision that requires the guamntee 7
agreement to include provisions the Secretary determines are necessary to protect the:
interests of the United States in the case of default), and :

| As indicated above, Subsections 1702(b)-(f) relate to the issuance of loan guarantees. While
oaly Section 1702(d)(3) is directly at issue here, it is worth noting that each of Sections 1702(b) R
(Specific Appropriation or Contribution), (¢) (Amount), (¢) (Interest Rate) and (f) (Temm) % = ey
3
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describe either predicates to the issuance of a loan guarantee or characteristics of the debt that .4
must, expressly or implicitly, be satisfied at the time of issuance.

Section 1702(d) (Repayment) has three subparts, including subpart (3). Read together, they
require the Secretary to determine, prior (o issuance of a loan guarantee, that there is a reasonable
prospect of repayment of the loan; that the aggregate available finding is sufficient to achieve
project completion; and that the guaranteed obligation is not subordinate to other financing.

&
A
#

The requirements of these subsections reflect a Congressional intent that the loan be structured at
the outset to maxamize the probability that the project will reach completion and the debt will be &
repaid in accordance with its terms (as well as ensuring the funding of adequate reserves against
default).

setting out the au&oﬁt}'&nﬁ'o’bifg&ti&n’s'c&"ﬁdﬁ and &'&H&M a default of Eh’e'g’um'{ni.?ea' %ﬁ,
loan. Read together, the provisions express an intention to afford to the Secretary, in a %g
distressed situation, broad authority to take action that will protect and maximize the interests of 73
the United States. That authority ranges from agreement to forbearance for the benefit of the ;
borrower (Section 1702()(1XC)) to the authority, after payment under the loan guaramee, to  $2%
elect either to take control of the project or to permit the borrower to continue to pirsue the : B
purposes of the project if that is in the public interest (Sestion 1702(2)(2)(A)). 2

Subsection l702(d)(3) provides that“[tlhe guarnnteed] obligation shall be subject to the
condition that the obligation is not subordinate to other financing” .

Both by reason of its placement within the statutory scheme, and the plain meaning of the words, SR TE e
we read Section 1702(d)(3) as & condition precedent to the issuance of the loan L A eI EE
Mareover, we do not believe it can reasonably be read either a5 a requirement that the guarantesd- i&i»%
loan may never be subardinated, or as a restriction on the authority of the Secretary following the £ s
issuance of a Joan. Almost without exception, commercial loans are subject to conditions
pmeedmtthatmustbesaﬂsﬁedpnortotheadwnceoiﬁmkbythclenda Onee such 3 -,,n'«?{
sat 183 ¢ g ffect, By its plain %
nwanmg.andmtheomtaaofcu:tmy commemmlpmcuee.thewo:d “condition” can
logically be read a3 such a_copdition precedent 10 jssuance of the guaranteed loan. This reading
ofthepmwuonxsmmforcedbytheuseoﬂhewmd“m ‘which we view as confirming the intent
that the condition be satisfied at a single point in time.!

Dealeted: 1t s sxionmtic in G oopaxt of

22554 commercis) foun nyrorsonts st onco s coodifion
Zn pmhlhnm(uMlhm

32107 oaptinnioy lopa) effect

]tmwoﬂhuotngMSedxon 19of1heFedzrdNommhuEnugyRmchmdDevebpmmtActof
1974 (42 USC 5919), which crested a predecessor DOE loan guarentes program entitled “Loan
Guarantecs for Altemative Fuel Demonstration Famlmes" contained similar, but not identical, ’Zr.' S
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In addition to the plain meaning of the words, and their placement_in the statute, we believe our

reading is consistent with the policies embodied in the statute. Beyond the relatively few explicit
terms and conditions that must be satisfied in connection with the issuance of a guarantee, the
statute gives the Secretary broad autharity to determine the temms and oonditions of loan 7
guarantecs, L alsq.grovideg for. rights and powers that ave designed to ensurs both flexdbility b

e

AR
o sddition to

....................... Pty

and superior legal authonity in the case of a distressed loan.  Emphagizing the importan

e tatutepmatively requics the the loan guarenter. sgreernnt oonikn,
“such detailed terms end conditions gs the Secretary determines appropriae 10 protect the i

A oontimiing prohibition on subordination would, in our view, be inconsistent with the statutory 752
scheme, as it would preclude the use of a common restructuring strategy for a financially F3% 5
distressed bomrower that requires additional capital. Investors are unlikely to make an equity %

investment in a distressed company on cominercially acceptable terms, 50 a restructuring loan is 775
the typical source of funding for such a compeny. A fundamental principle of restructuring loans LT
is that they have payment and lien priority over existing loans ~ without such priority, few, if %825
any, lenders would be willing to extend a loan. Accondingly, in & situstion where a financially JE
troubled borrower needs fresh capital to ensure its survival, a senior creditor typically is faced %5 72%
with & choice of providing an edditional loan jiself, subordinating to a lender that provides the ?"?"‘3‘

Conchnlon.

On the current facts, the Directar of Monitoring has determined that the proposed restructuring
offers the best prospect of eventual repayment in full of the borower’s cbligations under the

the condition that it not be subordinated to any other financing.* In context (including the use of the word

condition), we read the predecessor language to have tie same effect as the Title XVI provision. ;
Howevaz, the words “not be subordinated™ usguably could be more susceptible (o an interpretation that
they have continving effect. While not dispositive, we believe that the change o “is not subordinate™ 2%
suggests an intent to clarify the Janguage in @ manner that reinforccsowrreading. . g
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guaranteed loans. Moreover, in addition to protecting the financial inferests of the United
States, by maximizing the prospect that the Borrower will complete the Project and continue 85 a
going concem, the proposed restructuring furthers the statutory policies of promoting the
commercialization of innovative energy technologies and will avert the loss of jobs that
 otherwise would occur, *

3 A question has been raised a5 to where the line should be drawn between origination and finsncial
default in determining whether subordination may be agreed to under under Title XVII. We do not
believe it is necessary (or appropriate) to delineate that point rigidly in this memorandum, based on &
singlo set of facts. We do belicve, however, that it is consistent with the statutory scheme to conclude
that the Secretary hes the authority to make such a determination in connection with specific loan
guaranfee transactions, consistent with the statutory purposes of fostering the commercialization of
innovative enesgy technologies and preserving jobs, while protecting the interests of the United States
and seeking to maximize the prospects of repayment of guaranteed obligations.
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" Outlook E-mall

From: Richardson, Susan

ot e ——
To:

Ce: Nwachuku, Frances

Subject: RE: Solyndra Memo_SSR_01-18-11 RHE Jr edits
Attachments Solyndra Memo_SSR_01-18-11B.doc

Attached is a cumulative set of changes (including the ones I circulated ystdy AM —apologies for technical
ineptitude...). This (with any final suggestions from the group) is what I propose to send to OMB. [ will
put it into formal memo format, but send it as a draft.

Il s se one question for you on first page, arising from a comment of [

18, 2011 9:13 PM

Richardson, Susan; [

lyndra Memo_SSR_01-18-11 RHE Jr edits

Cc: uku,
Subject: Re: So

I am not pushing less detail, though I think the less we say now the iess fikely it is that we get tripped up in our own words later.

Cc: Nwachuku, Frances
Sent: Tue Jan 18 17:25:16 2011
Subject: FW: Solyndra Memo_SSR_01-18-11 RHE Jr edits

Teanm,

My edits in blue added to Susan's and - I think the memo is the right level of detail to
support the contemplated action to be taken by the Secretary.

only need to meet if[l]l comments are other comments cannot be reconciled, or if would like
to further discuss the merits of a shorter approach.

Energy
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[To be styled as s Memorandum to the Secretary, from Chief Counsel, LPO through GC)

The Department of Energy (‘“ROE”) has issued a guarantes (the *Guarnteq™) of repayment by
summzm(m“nmm%fassssmmmmmmvmby
ﬂmFedmlFumngBanlg pmudaofmzwmmhdngmdtnﬂmmﬁw

The Guaranice and rolated documents obligate DOB to make scheduled payments of principal
mwmmww«mmmummmm DOE and the
Borrower have entered info a Common Agroement (the “Loag onf
Mmmemmnmdom&hmmmmmmmmemmmdm K
mmm(a)um-mmmmmmmm :
payments mads by DOE, which obligation is zeoured by a first lien on the Barrower’s assets and
(b) customary remedies for defanlt on the Borrower's obligations under the Loan Guamntee
Agreement. These rights are in addition to DOB"s rights of subrogation under spplicable law.

defiul occarred under the Loan Guamntes
‘*m%f'i?’“ Mﬁ"’“"“"‘mwmw
As

Z mm-mum»u 5
® - R, 2. 8 all assets of the Barrower’s parent  ¢75 ] *Sfioml Sinbpaty induttadons tut wil fd 6 |,

m:ummmmummmuammwmmmn‘ (iogerdex; 0o

obligations to DOE and Third Party Lenders (defined below);

1
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[To be styled as & Memorandum to the Secretary, from Chief Counsel, LPO through GC]

(t) the Borrower will obiain additional finding undér a $75 million note (“Tranche
A" issued to third party lenders, and will issue & $175 million note (“Tranche E”) to certain
third-party lenders that previously funded that amount to the Borrower's parent (coliestively with
the holders of Tranche A, the “Third-Party Lendens®),

()  the Borrower’s existing $535 million reimbursement chligation to DOE will be
amended to comprise a $150 million reimbursement obligation (“Tranche B*) and a $385 million
reimbursement obligation (“Tranche D*);

(@ the Borrower will have the right to borrow an additional $75 million (“Tranche
C*) from tho Third-Party Lenders on specified terms and conditions;

® TrmchesA.BandC(tho “Senior Fagilitica™, will constitote semior secured
facilities on a pari passu basis in hnapdmtmsz._m tha, for the first 2 years afler F5
closing of the restructuring, Tranche A'(a new $75 million Joan) will have péyment priotity from
the proceeds of a foreslosyre (if &) oo the collateral securing the Bowrower’s payment
obligations; 3
() Tranches D end E (the mmw_mnm") will constitste subordinate 13

By --------—----------_-

(8@ The Senior Facilities will have certsin lien and payment priority over the
Subordinate Facilities.

Therefore, under the Restructuring (i) for the first two years following closing of the %%
restructuring, the Borrowar's reimbursement obligations 1o DOE for Tranches B and D (3535 @
million principal amount, in aggregate) will be subordinate in peyment priority to the Barrower's
obligations to the Third-Pasty Lenders for Tmanche A ($75 million principal amoont) jn 8 §
WMG@MW;WO&@M&D@&:MD@S’
million principel amount) will be subordinste in lien and payment pricrity to the Borrpwer's
obligations to the Third-Party Lenders for Tranches A and C ($150 million principel amount fn 3,
new loans) until repeymsnt in full,

Whethar ths proposed subordination of certain of the Borrower's reimbursement obligations 1o 23
DOE is consistent with Subsection 1702(d)(3) of Title XVIL Subsection 1702(d)3) provides 3

that *[iJhe [guaranteed] obligation shall be subject to the condition that the. obligation is not

subordinate to other financing” Short Answey: = = e e e e o i
The proposed restructuring is mwmrmemncmmmd.
mSubmml702(d)(3)u,bymm spplicable only g3 a sonditiop precedent to the isepance &
of a lobn guarantes It umammgobhgnmotmﬁmonthes R
Secretary, mdabmdmanmmmemmofhwmmsﬁﬂwmzm :
statutory intent that the Secretary seek to maximize the prospects of repayment of borrowers” 3¢
obligations (as well as the technology and job preservation goals of Title XVII). i

dc-627684
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[To be styled a5 3 Memorandum to the Secretary, from Chief Counse!, LPO through GC)

Al

Tile XV

Title XVII of the Energy Policy Act of 2008, as amended, (42 U.S.C. 16511-16514) (“Title

XVII") authorizes DOE to make loan guamutees for specified categories of energy projects iri

acoordance with Section 1702 (Terms and Conditions). As set forth in the Preamble to the

original Final Rule issued under Title XVIL, one of the principal gosls of the guarntee program
| authorized by Section 1703 of Title XVT1 is to encourage the commercial use in the United States_

of new or significantly improyed energy-related tochnologies. (See “Summary™) One of the
| principal goals of the American Reinvestment and Reoovery Act of 200921, 1113, which 2%

added Seotion 1705 to Title XVIL, is to preserve and create jobs and promotz economis recovery.
| GBestion 36XD)_________.___. .

L el L L LY T T T e

The Guarantee qualified under both Sections 1705 and 1703. It was issued under Section 1705,
but the Borrower wais required, as a matter of policy and by contract, to comply with Section
1703 and the Final e policies of both 1703 and 1705 are furthered by tho Guarentee
transaction and the proposod R ing

TR T
N P e e Do M e LTS,

In setting out the terns and conditions for loan guarantees, Section 1702 is organized to reflect '-. :

the life cycle of loan guarantees, from origination to default to foreclosure on collatesal. More %

particularly, Section 1702 is subdivided roughly as follows:

s Subsections 1702(b) ~ (f) set forth threshold requirements for the issuance of loan {3
guarantees;

] o Subsestion 1702(g) sets forth the rights and obligations of DOE and the holders of a
guaranteed loan in the event of default (including a provision that requires the guatuntse
agreement to inchude provisions the Secretary dstermines are necessary to protect the
interests of the Uniled States in the case of default); and

s Subsections 1702(h) and (j) relate to DOB’s ongoing administration of Joan guarsntees.

...... while_£3
(Specific Appropristion or Cenfribution), (6) (Amount), () (Intevest Rate) snd (f) (Tem) ¥
describe cither prodicates to the issuance of 2 loan gusrantee or characteristics of the debt that

mmst, expressly or implicitly, be satisfied at the tims of issuante. .

Section 1702(d) (Repayment) has three subparts, including subpart (3). Read together, they
require the Secretary to detexmin, prior to issuance of 8 loan gusraniee, that theye is & ressoniable -
prospect of repayment of the loan; that the aggregate gvailable funding is sufficient to achieve |
project sompletion; and that the guaranteed obligation is not subardinate to other financing.

| The requirements of these subsections refisot a

:
s-
g
j
1
.
§
:

]
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(o be styled as a Memorandum to the Secretary, from Chief Counsel, LPO through GC}

debt will be repaid in accordance with its terms (as well as cnsuring the funding of sdequate
reserves against default).

Subseotion lmm@.  and circumstances that may ooour afler loan origination,
smmgmtmem&ontynndobhgaﬁomo?DﬁEmdﬁadesnpmadsﬁuﬁofﬂum
loan. Read together, the provisions cxpress an intention to afford to the Searetary, in a
distressed situation, broad autherity to take action that will protect and maximize the interests of 3
the United States. That authority ranges from agreement to forbearance for the benefit of the
borrower (Sestion 1702(g)(1XC)) to thc authority, after peyment under the loan guamantee, to
elect uthertomkcoomolofthopmeotwmpumnﬁebcmwutommetomnthe
purposes of the projeot if that is in the public interest (Section 1702(2)2)A)).

Snbsmnn 1702(6)(3) mwdu that"[t}hs [gmrmhd] ohhgaum shall be sub;eot to the
ocondition that the obligation is not subordinate to other financing™ .

Bothbymsmoﬁhphmunmm&emnm:yscheme,mdmephmmdﬁnwm&.
we read Section 1702(d)(3) as & condition precedent to the issuance of the loan gusrantee. -
Moreover, we do not beliove it can reasonably be'read either an a requirement that the guatanteed
loan may never bs subordinated, or es a restriction on the autharity of the Seoretary following the ?
issuance of a loan. Ahmost without exception, cammaercial loans are subject to conditions
Mhtmnbeumﬁadmmtheadmofﬂuhbyhm Onge such &
0 GO ing e Byluplm §
mdmhmuﬁofammmmﬂmnﬁnm‘mnm can !
| log:callybemd such a condition oreo is rea :
of the provision is reinforoe by of the v l"whiehwviewuocnﬁmmgﬁemm 3
ﬂmtﬂuemuonbesaﬁsﬁednamglepommm _:v;(. Mhizgq'ﬁ

In addition to the plain meaning of the wonds, and thair g the statute,
reading is consistent with the policies embodisd in the statte. Beyond the relatively faw oxplicit

1.1t is worth noting that Section 19 of the Feders! Nonnucloar Encrgy Research and Development Act of |
1971 (ﬂUSC”lﬂM«mduMmDOBbmmhmuﬁﬂd“lm
Guarantees for Altemnstive Fusl Domonstrafion Feoilitices® contained similar, but not ideatiosl,
subordination language. Section 19(c)4) of that ast provides that "(0) [Jhe ’Admintatmtor. .. shall ;
gusrantee or make & commitment to gusrantoo any obligation...only if ...(4) the obligation is subject to ;
the condition that it not be subordinated lo any other financing.* In context (inchuding the use of the word  £3:]
condition), we read the predecessor language to have the same effect as the Titie XVII provision.
mmmwum«wwmummommm
they have cantinuing effect. Whils not fnmmm.c.hen.me?! Dot subordinate” suggests an intent 1
olarify the Janguage in & manner that reinfoross our read

- —— - - -----------—- o R e X L L
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[To bestyled as a Memorandum to the Secretary, from Chief Counsal, LPO through GC}

mMMmMmhmnﬁedmemmummohmmﬁn
mmgmﬁeSmmWthoMﬂ»mMofm
andmpmmlegal &ie'ah """ distressed Joan. Fmphasizios the jmportance ¢

that the i
e T L T

Mwmﬁmmmmofmmmtoalmmntuam and.m
subordination

this instanoe, in light of the financial analypis, argues in favor of permitting subordination,, 1 X
A eontinuing prohibition on subordination would, in our view, be inocosistent with the statutory  S{z5Owenti) ;
scheme, as it would preciude the use of 2 common restruchiiring i R T EE L AU o ‘;
distressed borrowey,_ _ Investors ams_unlikely to maks an equity i i 3
Awoudmaly mamuonwh«euﬁmmmllykwbhdbmmuedsﬁuhumﬂbm 4 Belstest
survival, amonditortypmllyuwwnhadmoeofprowdmgmnddiﬁmllmm ot

On the current facts, mwdmmmmmuwmg .
offers the best prospect o swnmll mmllofmm _@913«:_3 _______ ;
Lean Grarantoe évmsm.- damserah  prefensble (o 8 liquidetion of the Porrower. "
The supporting financial anal tAblﬁnmmandm In Bight of that
Mmumwmd&m&pwmmmofmmsm»
DOBumMmthboththommdthep\uposaofTﬂbm Tndesd, o sefirar] to pmend

€ S SRS SR = .._-----_-A-_.-_-._.-.--.~----.-~------w
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[fobastyledass Mmmndwnnﬂwgammfmmwc:um LPO through GC)

e
Dedetad; will svert the lons of jobe thul ctherwise 11
“““ 2 321 would cocar

.,,.._.ﬂ..‘
R

s

&
% Ppiey
a9

g

R

3Aqmsﬁmhubemmhdutowhuehﬁauhouuh&wnbamoﬁginmmﬁxmﬁd
default in dotermining whethes subordination may be agroed to under under Tifle XVIL We do not

| belicvo it is neocasary (or appropriate) to delineate that point rigidly in this memonndum, Weds
believe, however, that it is consistent with the statutory scheme to conclude that the Seorctary hes the S oniEriog
authorily to make such a determination in consestion with spesific loan guarsntes transastions, ;
consistent with the statutory purposes of foatering the commercialization of innovative energy
teshnologies and preserving jobs, while protecting the intorests of the United States and seeking to
maximize the prospects of repayment of guarenteed obligations.

6
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- snalysis; and 3) the financial m

175 -

S ——
Timberiake, Couriney B,
:‘ant: Friday, January 21, 2011 11: 18AM
ot
Ce:
Subject:
Attachments: dendm Memo SSR__01-19-11 (S}Fmaldoc: Solyndra Model 1-14-11 - MC -

Sensitivities.xdsm; Exhibit A.

Sorry, missed you on this,

Original Message -----
From: Timberlake, Cour'tney B.

To: ens 2 58ad, Fouad P.; Colyar, kelly T.; |G

Sent: Frd Jan 21 11:17:16 2011
Subject: Fw: Solyndra

From: Richardson, Susp
To: Richardson, Susan
Timberlake, Courtney
Cc: Wwachuku, Frances

Alex; Richardson, ¥illiam;
: Aitken, Steven D,

Sent: Thu Jan 20 18:50:43 2011
Subject: RE: Solyndra

All,

HHE Mty of subordination in the
iitying the underlying financial
J§(OMB and Financial Statement)
based on the terns of the

Attached .are 1) a Iegal lemorand:-
context of the proposed restruct

thst contain both the cost analysi:
rastructuring.

3

"please note that the legsl memoranils $ drat » but it has been fully reviesed

internally, including by the General Counsel.
Please feel free to contasct me, .r Frances with ahy questions you may have.
kind regards, Susan

Susan S R:lchards.on
Chief Counsel, Office of Loan Programs

e
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DRAFT 1/19/11

MEMORANDUM FOR THE SECRETARY

THROUGH: SCOTT BLAKE HARRIS
GENERAL COUNSEL '
OFFICB OF GENERAL COUNSEL

FROM: SUSAN S. RICHARDSON
CHIEF COUNSEL .
LOAN PROGRAMS OFFICE

SUBJECT: Y _. CRYE e ..Ei" BT { FURING

a guarantee (the “"Guarantee™) of

OOV = o 108N

“Guaranteed Loan") m ersl Financing The proceeds of
Guaranteed Loan are being used to finance the construction of a solar photovoltaic
("BV") panel fabrication facility located in California (the “Project™).
Construction of the Project i3 se 2 oL A bout June 30, 2011,

The Guarantes and related -i!-‘i bikate DOE !

M 'Jl%u— S K :
payments. DOB and the Borgoy i!ﬂ gl §

Agreement (the “Loan

QGuarantee Agreement™) that &1 pursuanttowhichDOB
issued the Guarentee and indlidisl aind xyother §hman <) the Borrower’s contractual
obligation to reimburse DOE for guarantee payments made by DOR, which obfigation is

secured by a first lien on the Borrower’s assets and (b) customary remedies for defimlt on

"-the Borrower's obligations under the Loan Guarantee Agreement. These rights are in

addition to DOE's rights of subrogation under applicable law.

A default relating to & financial requirement has' occurred under the ‘Loan Guarantee
Agreement. When that default’ occurred, on December 1, 2010, $95 million of the
Guaranteed Loan Commiitment remained to be advanced. DOE has considered the .
circumstances leading to the Borrower's default and all reasonable responses to the
default, including foreclosure on its collateral. Based on the analysis set forth in Pxhibit
A hereto, DOE has determined that a restructuring of the Borrower's obligations under
the Loan Guarantee Agreement (the “Restructuring”) will yield the highest probable net
benefit to the Federal Government by minimizing the Federal Government's potential
loss on the Guaranteed Loan, In light of the financial analysis, and the parties’
agreement to negotiate in good faith the definitive Restructuring documentation, DOR



N ¢

hasconﬁnuedtopennitadvmces-mderﬂ:eGuumteedLoan,mblinngject
conslmcﬁontoeonﬁmepmdingcloshgoftbeRmming Absent continmed fonding
ofﬂmGnmgmedLoan,theBdnowlmsindieatedthmitwomdﬁlefammgminﬁm
under Chapter 11 uftheBanhuptcyOodeoa-liquithﬁontmduChapm7ofﬂn
Bankrupcty Code, impeding or preventing Project completion, Given the Bomower’s.
BmiwdopuaﬂnmhtheWsmaChaptullﬁﬁngwmﬂdﬂkelyleadmaﬁq\ﬂdaﬂm

The Restructuring contsins the following clements:

(2) DOB'sconaualpackagewinbeenlunud,asanaMofﬂxqumm's
parent and its affilistes will be tmsferred to the Barrower and thereafter secure the
Barrower’s obligations to DOE and Third Party Lenders {defined below); )

rgomal fimding uader a $75 million note

(b) | O A habdn _additm
(“Trenche A'D lghkel g Balty Repts, dndwill issue & $175 million nots (“Tranche
E") to oertaifs tijird Sardy; Iefdleh 1184 rictidhaly fonded that amount to the Borrower's
parent (col e B, the *Third-Party Lenders™);

1 . reimbursement obligation to DOE

& pursement obligation (“Tranchz B*) snd

: @ ﬁmmmwﬁmwmm.ﬁﬂmﬂﬂsmﬁ
mmmmmﬁ-mwmmmmmdm&m '
I--"g y, except that, for the
bl Tandhel M (dnow $75 million loan) will
s "'E (f any) on the collateral

() Timches D and E (the “Subordinste Facilities™ will constitue
subordinate secured fhcilitics, secured onr 8 pari parsu basis, but with DOE’s Tranche D
having payment priority; and .

(&) _ The Semlor Pecilitics will have certain Hen and payment priority over the
Subordinats Facilties

mmm«hmmmmhmﬁammmumdmdm
RMMW;M&M@MDOB&TMBMD
(SSSSmﬂHmpdncipdammm,inw)ﬁubembordinmhpaymanpdoﬁtym
ﬂmBmowefaongaﬁomtoﬂnumIAdmﬂxMA(WSnﬁmm
prncipal amount) in a liquidation omly, and (i) the Bomower's reimbursement
obligations to DOE for Tranche D ($385 miltion principal amount) will be subordinate in




"

o Subsection 1702(g) seta forth the rights and obligations of DOE and the holders of s
guaranteed loan in the event of defunlt; and

» Subsections 1702(h) and () relate to DOB’s ongoing sdministration of the Joan
guarantee program.

. Section 17 -0 - Pr

-Subsections 1702(b}-(f) relats 1o th issuancs of loan guarentees. While only Section

1702(d)(3) is directly at issus, it is worth noting that each of Sections 1702(b) (Specific
Appropriation or Contribution), (¢) (Amoumt), (¢) (Tnterest Rate) and (f) (Term) describe
cither predicates to the issuance of a loan guarantee ‘or characteristics of the debt that
mnst, expressly or implicitly, be satisfied at the time of jssuance,

Section 17024 siiintﬁl‘hi-‘ Mibrerss, inchuding subpart (3). Read togéther,
iro the Sodriirh lm"' i o jssoance of a Jotm guarantes, that theve s

DT 'i-ikil e Jppry that the aggregate available funding is

d th‘ the guarauteed obligation is not

| e

i ¥t G
UAEYLARYY e

campletion and the debt will be repaid in accordance with its terms (as well as ensuring
the fimding of adequate reserves against default), . )

LS O ’,.Fl' -‘. i ’, iyl |

e 1L 'F"
e out s LhtHorktd had

PIAY
a'
Shik
1 eredts of (hi S hat authority ranges
agreement to forbearsnce for the benefit of the borrower (Section 1702(g){1)C)) to the.
authority, after payment under the loan guarantes, to elect either to take control of the

project or to permit the borrower to continue to pursus the purposes of the project if that
is in the public interest (Section 1702(g)}(2)(A)).

Restructuring Options -

P

* Sibsection 1702(d)(3) provides that*[gihe [goarentoed) obligation shall bs subject to the

candition thét the obligation is not subordinate to other financing,

Both by reason of its placement wifhin fhe statutory scheme, gnd the plain mesning of the

words, we read Section 1702(d)(3) as a condition precedent to the issuance of the loan

guarantee. We do not believe it can reasonably be read either as a requirement that the
4



181

- faced with a choice of providing an additional loan itself, subordinating to a lender that

provides tlie needed capital and proceeding either to foreclosure or a bankruptcy filing.
CONCLUSION;

On the current facts, the Loan Programs Office has determined that the proposed
restructuring offers the best prospect of eventual repayment in full of the Borrower's

. obligations umder the Loan Guarantes Agreement, and is demenstrably preferable to a

liquidation of the Borrower. The supporting financial analysis is set forth in BExhibit A to
this memorandum. In light of that determination, we oonclude that the proposed
subordination of the Borrower’s obligations to DOE is consistent with both the text and
the purposes of Title XV1I. Indeed, a refiisal to amend the Loan Guarautee Agreement to .
mmempomnmm&w&hmiymmmbamllﬁﬁngbyme

in the guarantes agreement terms

X
N

'
Wiuifinl
ikl
btk ALk

* A question has been raised as to where the line should be drawn between origination and
finsmcial defiult in determining whether subordination mey be agresd tb under under Title XVIL
We do not believe it is necessaty (or approprizte) to draw such a line in this memarandum, We
do believe, however, that it is consistent with the statutiry schems to conclude that the Secretary
has the authority to make such s determination in connection with specific loan guarantes
transactions, consistent with the statutory purposes of fostering thé commersislizition of
innovative energy technologies end préserving jobs, while protecting the Interests of the United
States and sooking to maximize the prospects of repayment of guaranteed obligations.

6












Footnote 650, 653



209

R

Colyar, Kelly T.
uary 25, 2011 12:41 PM
Saad, Fowed P.

RE: Raview of DOE's analysis FW: Solyndra

This looks good. | would add that the analysis does not provide any analytical data supporting the assumptions

cating positive cashfiow under a restructuring. The scenarios provided are also fimited. ‘For example, the analysis
also does notinclude a scenarfo in which DOE completes the project using the DOE loan and existing equity and sales it
as @ going concem.

Sent: !g, guary 25, 2011 12:37 PM

To: T Sﬂ, Fouad P,

i did a quick review of the sdtit
aftemoon’s meeting, can fou

st Eriday. To make sure we're on the same page for this
gendments? Thanks|

JoStlohd th Bo1s ¥ eI o i sAiBls is risk adjusted (the value of the project at the point
of iquidation isa pasted value). The third scenario DOE reviewed, performance of the project under the Consolidation
Plan, includes debt service projections but no sensitivities for projecting default.

95M (19% to 21% recovery). There -

is no additional ansalysis regarding R B o assume the buflding to be

worth 13% to 16% of the original cgst - the cost of tha undeveloped
parcel, and no value ks assigned to $h as questioned whether the bullding (and
land?) is undervaiued. At originatic ed to be valued at 80% of the cost. f
so, the Aquidation recovery would inal Guaranteed Loan Commitment
does not distanrse.

e Liquidste after compistion {going concem): The lquidation analysls assumes the project falis in Decamber
2011, post-completion and after restructuring. The totai liquidation value, 300M Is hard coded and increases by
100M every year the plant stays opersting. With interest accruals and additional draws, DOE would have » gross
return of 221M {41% recovery) or a net return of 126M (23% recovery), assuming a lass.on thé 55M af the
origingl Guaranteed Loan Commitment that would have disbursed. ’

1. These figures are minimal, nominal projections based on the waterfall, For example, the value of DOF's
subordinated tranche Is 71M: the liquidation amount {300M) less the total senlor debt (229M), ss
compared to the value of DOE’S subordinated dabt (3120).

2. Thisanalysis also does not include “convertible preferred tranches” for both DOE and Investor equity
stakes. One of the links in the model Is broken, preventing these projections from populating, sa | pulled
out the convertibie pleces to get the gross and net returs above.

o Recovery enalysls {restructiuring): DOE’s financisl mode) mpmmmmmmaeinmmm
restructuring beginning In 2013, but does not include 3 recovery analysis under a going concern.
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Bu!get Review Division

Policy Analyst, Federal Credit Programs

Office of Manﬁment and Bniet

--=---0riginal Message-----

From: Timberlake, Courtney B.
Sent- Friday, January 21, 2011 11:17 AM
. K

ad, Fouad P.; Colyar, Kelly T. NG

Subject: Fw: Solyn

To: Richardson, Sus i Mas, Alex; Richardson, William;
‘l’:lmberlake, Courtneyf B.R Effitdsahl 34118 L.k Mdkténs, Richard A.; Aitken, Steven D,

Sent: Thu Jan 20 18:50:%
Subject: RE: Solyndri

All,

Attached are 1) a legal memorandum respecting the permissibility of subordination in the
context of the proposed r'estructur:lng, 2) a slide deck describing the underlying financial
analysis; and 3) the financial m d {(OMB and Financial Statement)
that contain both the cost analysgs based on the terms of the
restructuring

Please note that the legal me

aRd but it has been fully reviewed
internally, including by the -. :

Please feel free to contact me, ons you may have.
kind regards, Susan

Susan S Richardson '
Chief Counsel, Office of Loan Progranms

U.S. ﬁmm of Energy
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From: Colyar, Kelly T,

Sent: mursday January 27,2011 412 PM

To: "Nwachuku, Frances’, ‘susan. ﬂd\aww_
Cc: Saad, Fouad P

Subject: Solyndra Follow Up

Attachments: Follow Up Questlons 1-27-11 doc.x

Frances/susan]I

in anticipation of tomorrow’s meeting, we wanted to provide you with the attached background questions to help guide
the discussion.

Please let me know if you have any qustﬁ;ns. Otherwise, we look forwdard to seeing you tomorrow.

A

Thanks.



Ne

Could DOE walk us through the analysis with an emphasis on a crosswalk between the
spreadsheet and the power point presentation? .
Could DOE provide the source data for the assumptions/projections in the model? How do these
correspond with or differ from EERE projections, where applicable?

Could DOE waik through the scenarios outiined In the “OMB tab”?

We are still not clear on how the market changes have affected the liquidation'value of the land
and building. Could DOE provide a crosswalk between the Fitch report dated August 7, 2009
and the valuation Indicated in DOE's power point? .

Please provide the backup calculations and rationale for the EBITDA multiples valuation
parameters, ¢.g., the multiple thresholds, companies chosen as comparables, etc.

What recoveries would result from a DCF valuation for Solyndra?

The memo states that "given the Borrower’s limited operations in the PV space, a Chapter 11
filing would likely lead to a liquidation.” if the Chapter 11 filing were to lead to a reorgankation,
rather than liquidation, what Is DOE’s estimate of recovery under that scenario?
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From:

Sont: , January 011 3:10 PM

‘é:: : Fouad P,

Suiajeet: found on senior secured for meeting with DOE
Thanies.

‘lmimmlllmi

1:‘5. il \‘Ill*

feiies j ' ORGasn"t providing the detaileddefault/remryanawsls
at the time this loan was made. Also, forthe restnmates, It doesr’'t lpok lTke we have anything In writing. That sald, |-
put together the following—Is this aecume?

OMB staff have reviewed the documentation for Solyndra, apd confirmed that the baseline cashflows assume that DOE
would maintain e senior secured position in the evem of default,

DOE’s model assumes that DOE has a s¢ he only exception captured in the

mode! is where there is a co-lending sithati bdrifpassu sharing of recoverfes In the
event of default under certain conditio a Vs e any other debt In the baséline
cashflows. [See DOE memos to OMB d ht, DOE model documentation page
" 24, various projects supporting.data.]

The Solyndra original subsidy rate assushgfics leliting DOE’s fully-secured senlor
position on Solyndra. Both the conditit r%eing documents included senlor

secured position, with a fien on all project assets, Thls assumpﬁon Is dowmented In DOF’s credit paper. Similarly,
Fitch’s rating analysls assumed there would be no financing superior to DOE, and based recoverles on a liquidation
scenario. The current baseline assumptions for Solyndra as refiected In the most recently approved OMB reestimate
reflect no change to the recovery rate assumptions, [See original package provided to OMB in March 2009, closing
materials provided September 2009, and reestimate materials provided over the fall/winter 2012 Budget formutation
process.)

PO U p—
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From: Nwachuku, Frances .
Seont: Friday, Ja 11 1:00 PM

To:
Subject: Flow Analysis

Attachments: Solyndra NPV CalculationA xisx

" Use this instead.

Frances

Frances I. Nwachuku

Director

Portfolio Management

Loan Guarantee Program Office
US Department of Energy

1000 Independence Avenue SW
Washington, DC 20585

From: Nwachuku, Frances
, 2011 12:49 PM

To
Subject: FW: Discounted Cash Flow Analysis

As discussed.

Frances

Frances I. Nwachuku

Director

Portfolio Management

Loan Guarantee Program Office
US Department of Energy

1000 Independence Avenue SW
Washington, DC 20585

i d

From:
Sent: Jan 28, 2011 11:21 AM

Tor .
cc Nwachuku, Frances; [N

Subject: RE: Discounted Cash Flow Analysls




Updated to include NPV of operating cashflows as well.

From: Stephen Shulman

28, 2011 10:13 AM
To:
Cc: Nwachuku, Frances;

Suhject: Re: Discounted Cash Flow Analysls
I'm not sure what (or why) .O'MB is asking, but you may want to show NPV of operating cashflows as well.

0n 27,2011 w152, [ -

All, .

-Please find sttached an NPYV analysis for Solyndra,as requested by OMB. Please note that Solyndrals most
recent model did not have the cashflow waterfall and cash sweep as specified in the term sheet. What I'have
done is used the same financing structure as in the Consolidation model and imported relevant operating and
investing forecasts to determine sweep amounts and FCF. I believe this should get us to the right numbers,

One other note is that the sub debt interest rate is currently assumed to be 10.00%. 'IheNPVwillbediﬁerent
depending on the final interest rate assumption. . '

Please let me know if you have any questions.
Regards,

From:
Sent: Th J 27, 2011 6:39 PM

To S
Cc: Nwachuk, W
Subject: RE: Disco Flow Analysis

M (C—

' I think it would be December 2010 before we started advancing the remaining $95 million. Frances, does that

make sense to you?

Oriei
From:
Sent: s

To: McEvoy, Randolph
Cc: Nwachukn, Frances;
Subject: RE: Discounted

» 2011 6:29 PM

Flow Analysis

When's the start date for this analysis?

saay, Janus 011 5:11 PM




G N, Fronce [
Subject: Discounted ow ysis

OMB has asked us to conduct a discounted cash flow analysis on the model. Could you please pull together an

analysis on both the consolidated financial mode! and the restructuring financial model at a discount rate of
10% and 15%? Frances andjijfiffffare meeting with OMB tomorrow at 3:30 so it would be great if you could

run the analysis by tomorrow morning.

Let me know if you have any questions.
Thanks.

0 Management
Loan Guarantee Program

U.S. Department of Energy

1000 Independence Avenue, SW

Room 5A-085
‘Washi: DC 20585
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A few more thoughts to add on loans, in the presaibed formet (although probably too Jong). Kelly/Xevin may want to
welgh In, especially on the bracketed Rems:

jesue: Loan Guarantees
Status: Some improvements over past yesr, but st facing meany challenges.

Credit: OMB and DOE have taken steps to improve the program: OMB’s contributions -
Worked with DOEm : mmimdmmmmdmmpmmdﬁnenmmdmmmdmd

mdmmmmmwmwsmmwwkmmmd

be more appropriste.
- [ATVM; mediated Treasury, conducting snslyses and making asguments on DOE’s behalf]
DOE has taken aiso some haipfuf steps:
- Eventually accepted they should shdp nd started submitting stendardized ful

packages to us, which fas helped gr L

Afurwl'gpdns'ammdﬂtst hava worked more proactively with
OMB to sort out some technical isSug
On 2 few oceasions, DOE has be i minute debatas and delays (eg.

Oppmmmmwn

Standardize terms and conditions with OMB/UST input; develop and hpmmtoaednlpormmm
and poficy metrics / prioritization as a means of protecting taxpayer dollars AND streamiining process

More Feders! staff in Inherently governmental positions

Continue to flag potential policy and technical issues with OMB staff early

CQuickly work to expand portfollo montitoring team and systems, working wlth GMB/UST early to proactively
include feedback

Work with OMB early on public releases and blg decisions {rather than llndlnaw:ysto clrcumvent us); we
generally have the same objective of seeking to reduce opportunities for embarrassment that would be shared

by DOE and the WH.
{Focus mora on executing well, rather than on future authorities and blame games]

From: Colyar, Kelly T.
. Sents Mondey, Jamnryn 2011 10:16 AM



218

To: ﬁ Lot} ii Qﬁi J. Kevin;
Soad, Fouad P.;
Subject: RE: Plesse provide input by 11 to '

I agree with that. And, we were informed last week that the analyst n the Budget Office on loanslschanglrgagaln
which means we will heve another new person to train.

For ioans, see below.

Prom: NN

Sent: Monday, January 31, 2011 10;
Sead,
Subjectr RE: Please provide input by 11 o .

I think there needs to be an acknowledgement that this was a yery dffieult vear in coming 1o clostire on budget

numbers, 10 give context. Lew shouldn’t be under the impression that things went smoothly. However, recent

mmmmmmmmsmwp{MMmmwmm“mmm somewhat better,
PR £e 7 y gon't have internal CFO shop communication

V3 examiners.)

Ses request at the botiom:

Loaneuafarm

maanonmmwhmmmmmtnpmmenhhmemm The addition of Feders! staf
aoversight to the contracling workforce is a weicome addition, and we are partioularly happy with the individual
selecied, Owen Barwell. However, one person, particularly at such & senior level is not suffidlent. 1t Is critical
that the loan guarantee program ensure It has federal staff in place to implsment this program effectively. We
have made great progress on standardizing our Interaction, wmuwnkobmmoostobdpmny
trensactions nther. Wemummmmmhmmmmmmwmwmmm

selection processes.




218

Branch. One of the Department's most successful contraciing efforts, afi = Involved OMB

procurement experts from the beginning of the rejuirements definttion through the final contract
However, the Department's move to “contracter assurance” for health safety and security

Al

Jack Is scheduled to mieet with Secretary Chu next week. To prepare for that conversation, Jack would Ike examples of
thefollowlng:

e things that are going well between OMB and DOE, including areas where improvements have been made
*  areas where Improvements would still be heipful {this should include potentlal actlons by DOE gng OMB)

Please send inputs hﬂnfomatbebww;,mmm ]

Issue:

Status: going well,

1 i-. NOED I 4
Opportunities for lmpmement: (lnputs n bulletform, please)

Talking points {only If useful):

Please let me know if you have questions, ; )

!
b |
4
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From: Mertens, Richard A
gent: Monday, January 31, 2011 4:26 PM
0:
Ce: ) J. Kev
Subject: RE: 1 need whatever we've got in the next 10 minutes
Attachments: Issuss for Lew-Chu Mesting.docx

Nothing essential In my comments,

From
Sent: Mondsy, January 31, 2011 4:04 PM

To: Mertens, Richard A.

Cc: Canrofl, J. Kevin :

Subject: RE: Ineedwhatsverwe'vegut!nﬁaenact 10 minutes

Ok. I have to integrate this with NNSA,.so please keep going through the rest while m doing that.

F've only gotten through the first couple tems, but here’s what we have, | put fuller LG and Nukes description as an
gttachment to make 1t easier, but | don’t knaw how that fits with the formatting of these materials generally.

Kevin: If } did any damage to your.thoughts on the first two ltems, please comment.

From: I

Sent: Monday, January 31, 2011 3:58 PM
To: Mertens, Richard A,

.. Subject: I need whatever we've got In the heg

Thanks.

931



makinaimpmmmtsindnrehﬁonship. The

J‘i ce is 8 welcome addition, and we are

Tihp Ofios, Owen Barwell. We are also pleased
sition to oversee performance of cloged loans

5 S :‘!f

See Attachment A for additional background and talking points on Loan Guarantee Program

4 énd would Jike to work with DOE
¥ golicy objectives and strengthen

to belp simplify
monitoring of existing

*  Specific Asks: OMB soveral aspects of program
implementation that and finther streamline
fmp

1. Develop policy objectives and quantitative metrics to define portfolio objectives and track
progress, perhaps using a dashboard to track the progress of projects visible to both OMB and
DOE. (Right now, loans appesar to come over on an ad hoc, first come basis with no clear
linkage o pol o

2. Ttis critical that the loan guarantee program ensure it has federal staff in place to implement

3. Vith respect t0 Solyndra, OMB deferred to DOE in making dsterminations such ss the
deoision with how to procsed with the Solyndra restructuring. However, OMB is responsible
for credit subsidy scoring and to determine if such changes constituts a modification to 8 loan
that requires re-scoring of the credit subsidy.

MANAGEMENT ISSUES









Attachment A

NN
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From: F
Seny: muary:ﬂ 2011 813PM

Toi Mertens, Richard
"Ce2 Carrod, J, Kevin
Subject: RE: | neod whatsver we've got in the next 10 minutes

Attachments: Memo for the Director - Chu Moaﬂng 2.1.11. docx

. -hasdeclded thiat the document Is too long and Is going to cut it down a bit. But here iswhat | sent up to him.

From: Mestens, Richard A.

- 2011 6:07 PM
To:
w iy e

Subject: RE: 1 need whetever we've got in the next 10 minutes

_ Canyou please send us whatever went forward to the Director.

'I'O'(hmll,J Kevl'n -
Suuea:RE.Ineed

Got It. thanks. -

Sent: 31, 2011 448 PM

Tos m RIChancin

Subject: RE: I need whatever we've got In fhe Fonpe ..
ThelmprovememslnsudgetandLGs Sintbniiariad gho (with room for improvement),

T —— UVl VIVVL

Tonenu'qRdeA. '
Ce: Carvoll, 3. Kevin
meam.lmwwhmmglnmmmmm

We didn’t have any “good news® updates forthis meeting, did we?

;uuanmwk
Sent: 31, 2011 4:25 PM
Tot

Ca: A
Subject: RE: 1 need whatever we've got in the next 10 mirlutes

Nothing gssenfial in my comments.

Fom:
Sents

vary 14:04 PM




WHAT: MEMO RE: mmcmsim'nnv CHY
FOR: DIRECTOR JACK LEW

z.lumumcuum

-Status: Has Impeoved: This is another area where we are making improvements in the relationship. The
addition of Federal steff oversight to the contracting workforce is & welooms addition, snd wo e
mwmmmwmw»wmommm We are also plessad -
that DOE hes hired a strong peeson for the Monitoring position £ overses performance of closed loans
(OMB has worked well ‘with the Department on its proposed restrusturing of the Solyndra deal).

.t —— oo €






.
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From: - - Saad, Fouad P,
Sent: Monday, January 31, 2011 1:39 PM
To: Carroli, J. Kevin
Ce: Colyar, Kelly T.
Subject: Solyndra optics

Although the decision has already been made for OMB not to play an active role in determining what to do with
Solyndra, the Director/s-1 meeting tomorrow might present an opportunity to flag to DOE at the highest level the stakes
involved, for the Secretary to do as he sees fit (and be fully informed and accountable for the decision). Although optics
are generally out of our lane, it may be worthwhile for the Director to privately make this point to the Secretary:

Given the PR and policy attention Solyndra has received since 2009, the optics of a Solyndra default will be bad
whenever it occurs. While the company may avoid default with a restructuring, there is also a good chance it wil not. if
olyndra defauits down the road, the optics will arguably be worse later than they would be today. At that point,

additional funds hz -_ lbd gr, dnd quons wilil-be asked as to why the

Administration ith goul§ hopefully be explained as part of the challenge of
supporting innovagt goull e siibe portrayed as bad judgment, or worse). In addition,
the timing will likeg bnfiieafing up, whereas a default today could be putin the
context of {and pe E good government because the Administration would
be limiting furtherjta

&% dlcoulffimake public steps it Is taking to leam lessons
and improve / limi l

! understood from Fric ay meeting that Solyndra’s prospects may have hit home for Sally on Friday.

Perhaps she’d have an appetite for conveying this message.

S - it et e S smares = b3 3 mAvte b PAAY O3



From: Ericsson, Sally C.

Sent: Monday, January 31,20111 42 PM

To: - Falkenheim, Michael C.

Ce:

Subject:

I think we should meet with Jeff tomorrow a.m, to discuss how to best communicate the}

decisions to DOE, Make sense?

On the weekly call today, we will thank them for the briefing Friday on Solyndra and fet them know we will get backto

issues in the next couple of days. | left a voicemall with the Deputy Chief of Staff re our concerns about
riday night.
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From:

Sent: 1, 2011 2:40 PM

To:

Ce:

Subject: Update RE: Credit issues update week of January 31, 2011

I just got off the wéekly DOE call and wanted ta note two items that weren’t captured in the credit issues update.

¢ DOE sent ::]closlng materials last Friday. The loan level increased by $250M to serve as a bridge loan
until the tax grant comes in.
J [::}may be facing cost-overrun issues and could look to rate-payers to cover some portion,
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