AT Ry e
o oo .
ety

DEPARTMENT OF HEALTI & HUMAN SERVICTES
Cenlers for Medicare & Mudicaid Services

200 Independence Averue, SW, Rm. 314G
Washinglon, DC 20201

i
"r

T ~ Secretary Azar, Department of Health and Humﬁn SEF\;ICQS

FROM: Seama Verma, Admlmstrator

DATE:

SUBIECT:

SUMMARY

]!n addition ta dlgesting knowin

PalTX-004002




Page 2 - Secretary Alex M. Azar 11

Texas v. Azar and the final resolution to the New Mexico risk adjustment lawsuit, If additional sources of
uncertainty are added to the 2020 pricing mix, issuers will have a difficult time pricing and could take a

very conservative approach if theydecide to stay. This is especially true of smaller regional plans with
limited surplus. :

‘ ﬁ“certamtv current!y being
;1 Redacted, Non-Responsive |

Non-Responsive

1 Expect lower court decision by EOV, but jikell.r ‘will be appealed/stayed

Redacted Noanespnns:ve
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Below, we offer considerations and attempt to estimate the Impact of each specific Issue on premiums

and coverage, If all three policles under consideration — a ban on sliver {oading, ending auto re- B
enrollment, and indexing growth in enrollee premiums to Exchange premiwm growth on a retroactive f _ B
hasis - were promulgated for the 2020 plan year, OACT estimates that Exchange enrollment would ..~
decline by 1.1 million individuals, or approximately 10%, In 2020, Longafi)‘éé"qm impacts of the policies ai :__f.
indicated in Table 1 below, ;__T;\s" = (o

Tahle 1: Estimated Impact of Changing Premium ludexingi?f{égﬁiring Plans To Load_éﬁﬁ“{ ’

Payments Across All Metal Tiers, and Ending Auto-R liment Poljcies )
CalendarYear 7 T aengt T aniT T ail 4be 20050 S0g] 200
Bnrolment Impacl [millions] ] i f
_ Promiym Indexing Option 24 © 0.6/
Silverdonding
iInteraction

Total Impact

2019-281

FisealYewr

9]
3,483

'Interaction 91
i iTotal Impact i -142.7
Note: Premium indexing option ZA w&alglxuse&ﬁ;}gchange Q?’é aginning in
2018, Source: OACT, C o o

Some have argued that | mplegéﬁti”_g these;pcx'ﬁ'ci “will migr_até corisumers away from ACA-compliant
plans into alternative options such.as shergterm, fimited dufation insurance (STLDY) and association
heaith plans (AHPs], While tjgt:gséiforms oii"s‘eg\g%erage should'be available and provide a vital alternative
for millians of Americans who have been priced out of the ACA compliant market, we bielieve this
argument s i!l-adulseg_foﬁ._ ollawin!’g?feg;gns: 1) the risk of disruption in the individual market
resulting from these polices could befsﬁba\ié‘ﬁtial, poténtisity resulting in bare counties or states with no
19¢ n__cijutur%ﬁifa"’ years; 2) it will take some time for the short-term

subsidized coverage availabfe in 201 ) yE!
and association hié;;lzt'h‘plfan mark fully develthgn'the scale necessary to provide a smooth

In summay, é&giggéﬁmmé[igi'-nqg__rfiovlng:‘{'%);wgra with changes to any of the first three policias for the
2020 payiment\’ge_ar, ang.we ecémmen‘c\i{jg efnenting a national drug standard starting with 2021.
Underlyinig thig recor lation is pur view that the first three Issues under consideration will
disproportionately imp: ‘c’ﬁu’nsubsid‘i%é'qenro[lees; undermine the limited progress made thug far in
stahilizing the market: and set back}thé?\’ﬂminfstraticn’s priorities of devolving power to states,
increasing affordability, and expan@img_ﬁéonsumer choice in health insurance coverage. Furthermore,
policy stability is needed for safes and Issuers to take advantage of new options for restructuring their
markets using expanded flexibility.under 1332 waivers and other waiver authorities.
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POLICY #1: LOADING OF PREMIUMS FOR LOSS OF COST SHARING REDUCTIONS

Overview i
Following the cessation of CSR payments in October 2017, many state departments of insurance (DOIs)--
permitted or instructed their issuers to increase rates for their silver mg’f;izlflgvel qualified health plan: ¢
{QHPs)* for the 2018 benefit year In order to account for uncompens:{e}ffe'a_,liébill'ty for cost-sharing ({
redtictions since CSRs are generally only provided to enroltees in silyer'plans offered through théj\ >
Exchange.? (This practice has been referred to as “sliver I-oading"‘){(;m%did not provide affirmative.
guidance, but instead, consistent with the Administration’s view. f dtates as the prifiary r-e.gu’[iif&fs:‘bf
premium rates and issuer solvency, deferred to states to detéirijine How the absenie of CSR payments
shouid be accounted for in rate setting. { : ‘ = T i |
In most states, DOIs provided their Issuers with guidance on Kow to fife thalr rates an wha - specific
assumptions they should make regarding CSR payments, either by incidding the CSR load urt'silver plans
only, or by spreading the load across all metal level planis:-Other DOIs let thelr Issuers decide how to file,
while in a few cases DOIs Instructed Issuers to asstimg CSRS would Q’ebzxid (see Apz‘gndi‘x A). For the
states where CMS directly enforces provisions of the PPACA, the Adiiinlstration decepted elther loading . .
approach for the 2019 plan year. ) L 5 |

v
I

>
i
i

Conslderations
CMS considered two options for the issue o

am, j
‘ vading for the2020 plan-yar; 1) continue to defer to
states on the approach issuers should take for loading CSR.costs that areno longer being reimbursed by
the federal government, which will result insilver loading iy the majorjty.of States; or 2) regquire that
Issuers load CSR costs onto QHPs of all matal lavels. Below:are kegegonsiderations for this deciston:

i, R A,

» State authority and flexibfj_iityq;}fEderal regyfation of CSRloading runs counter tothe
Administration’s priority of fetiiening state alithority and recognizing state expertise in
regulating their own insurang rket __.?;‘terve'nipfg"‘fﬁ:gjﬁéte-settlng, a traditional state area of
authority. [n response gfyéicaivgii"ovgrstEpping of thelr authority, states may file lawsuits
against HHS or pursug waivers to e faround the onpayment of CSRs, as Massachusetts did in

2017.2 In addition; federal regulation of rates reducks states’ flexibility to manage thelr markets,

and could be ysed -z’a’sﬁjustiﬂcﬁé‘m for the federal government taking an “active purchaser” role

ytially plaging future federal pri

ral price controls on Issuers.

s lower fed?éi‘-‘amj:’sending biit substantial prefmium Increases for consumers, Requiring
redistribation. of the loafaeross all metit {avéls rather than silver loading could save the federal
nient 18 Billion in PTCx %2020 due to lower gross pramiums on silver plans,
acrorg n-?g’;:_ow OAf;;[f'“es‘? ates, Hoygé this approach would create dramatic increases in
préiniuins for platihum;gold, and pronze plan enrollees, foreing those enrollees to subsidize
Siver plan CSR Horefits they dﬁnat receive. OACT has estimated that requiring issuers to load

 Qualifiad health plans are plans that have 5__ f.gertified to be offered through an Exchange, Due to rujes around guaranteed
availability, issuers must also offer QHPs ofEEXcharge,

2 The Patient Feotaction and Affordable Cﬁ?@.@g}.—(Pub, L. 111~148) and the Health Care and Education Reconciliation Act of
2010 (Pub. L 111~ 152), as amended (PPACA] require health insurance issuers to provide certain enroflees with cost-sharing
reductions regardless of whether federal payments are made. C3Rs are provided only for on-Exchange silver metal level plans,
?in 2017, Massachusetts submitted & waivér to waive atceptance of cost-sharing recduction (CSR) payments and instead
establish a Premium Stabllizatlon Fund.(PSF) to stabiiize premiums via direct issuer reimbursement, Essentially the waiver got
dround the Issue of CSR payment ing paid. Though the wilver met all statutory guardrails, it was not approved because it
was submitted too late, :
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C5Rs across all metal levels would increase premiums for non-silver plans by 11%, while

reducing premiurns for silver plans by 5% for the 2020 plan year {sea Table 2}. The impact to .
premiums will vary significantly by state. For example, New York will see minimal impact {siiver {
plan preriums would decrease 1% while other metal tiers would increase 1%) due to its Basic
Health Program, which removes the CSR-eligible population from e market, In contrast,
unsubsidized enrollees in non-Medicald expansion states wutb arge CSR-eligible populat:ons ' '{
would see significant pramium impacts. Texas would see sijve r-plan premiums decrease” 9%,
while other metal tiers would see premiums Increase 20‘?@1 cidltmn to medical trend. Ffand&’
unsubsidized consumers would be hit particularly hard, as s:Iver plan prémitms would; decrease
about 6% while other metal tier premiums would increé an addltt "‘ 25% beyon trend

s Impact on unsubsidized consumers, As discussedi'gbol ; requiring the Imad to e spread across
all metal levels would impact unsubsidized consumers who wéhlﬁﬂlther he r&;u‘ir’”ﬁ to
subsidiza CSRs for low-income consurmers or seek gff-Exchange ‘*un{oaded” coverage, Based on
the experience of several skates in 2018 with gnsubsidized silver plan enrol{l &5, 8 significant
number of unsubsidized enrollees in gold, broi nze, and platinum ‘plans will4i h S
Increased premium ar drop coverage aitagatjaer ard will not fsnd their wiyto
Exchange coverage—assuming such ;:ovemga is even Ieéﬁl and available’i “t 53
area. A small number of states do not have an ofwaxchange market, Gp Hot permit individual
market coverage to be offered off—Exé’ﬁ nge, or havg'

‘merged marlg@"i’s fiawhich small group
consumers would alse be impacted b“?\”the broad ipa ng (Vermom;;. ﬂm D;stnct of Cofumbla,
Washington, Massachusetfs, réNorfb Dakota), éﬁfv _

states where no off-Exchange cn‘ly pian Is availa
enroliment nationatly.

cause s:zable shifts |
confusion for cansu?gi
magnified in states Wlth high percentages of subsidived enrolleas. Some issugrs may elect to
withdraw frm‘h-t market rathze ”‘ﬂmn nskrm spncmg tue to expected disruption.
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Operational Considerations
In anticipation of a potential decision to requirg CSR loading across all metal levels, we explored legal
and operational avenues to mitigate the impact on unsubsidized consumers, primarily by offering access
to unloaded plans through the Exchange. This would provide relief to Lm"’ sidized enrollges by
connecting them non-mirrored, unloaded plans. The IT build far this effort would be quite chaltengitig
and expensive, but possible with enough lead time. However, therg ré significant legal challeng' :
allowing a plan that Is not a qualified health plan (QHP) to be sold Vla ihe Exchange 4 Thus far, OGt\has
only been able to identify one path to allow such plans ta be offer hmugh an:Exchange, which-is for
interested states to apply and receive approval for a section '11332 waiver to offer nen- O_HPs on the
Exchange. If approved, the state wauld be responsible for the cost'of federahiT, changes as|p p
1332 walver or aperate a state-based exchange platform, creatmg a furtl}er barner fo,;‘ stat
such waivers, e

Recommendation

Optmn would result in htgher federal PTC spendihgt 2020 itls i‘q Y’
Administration’s priority of returning authority to states, avmd& )
unsubsidized consumers from further substagtial- :

selection and benefit designs. 4 ,? N

Overview . '
Since Its inception, the Federaily-facd: f ‘(FFEP has amtamed a re-enrollment process
allowing current enrollees wh(g?are fied with their current pLan afid that have no eligibility changes
to have their enroliment con’cmued for the 7 z:om 1g plan year w;thout taking further action. This
pracess is consistent with oth ‘ﬁar-t"s of t o p jvate health insurance market, mcluding the emp!oyer
market, the off- Exchange mcgiyldtfal marké%‘ tée Federal fi‘ip )

’chls precedent but alsg t{:, roi*note continufty c:f Covgrage, support a stabie risk pool and Ilmlt
admlmstrative burderﬁ“or

el|g|ble retain thp
Fxchange,®

1 section 1311(d){24B){)) of the P%Ci{ prohlblts Exchanges from making available any health plan that is not a QHP.

9 Includes the FFE and SBEs leveragmg the féderal eligibility and enroliment platform.

% The FFE’s approach Is also similagio ﬂge ex parte’ redetermination process for Medicaid and CHIP, which Is required under
longstanding Medicald poliey. Urider, the Medicatd approdch, states first atlempt lo redetermine consumer eligibility based on

available data, without requlrmg chon hy the consumer,

PalTX-004097
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In general, CMS regulations require that enroliees be renewed into their same plan of product of the
same ot similar metal level, to ensure that the crosswalked plan provides similar deductibles and
maximurn out-of-pocket spending limits, (See Appendix € for a more detailed explanation of the
crosswalk hierarchy.) Starting with re-enrallment for plan year 2017, CMS ‘worked with states to
establish crosswalk plans, often referred to as “alternate plans” or “altef te enrollments,” for R
consumers whose current-year issuer would no longer offer a product fﬁ%{;e consumer’s geogr-aphl \i‘
area for the upcoming year, to assist thase consumers by providing t%em,a suggested alternativé m!art
most similar to their previous plan. This approach is conseptually QG ent with. how many empfcye}s
handle situations in which there Is a carrier change for a new benefi year. To l; gar, any consumer
enrolling with a new issuer must pay any initial prémium amoun owed hefore verage s eﬂ%ctlve, in

this sense, the cross-issuer process is more of a “suggeasted a!tematwe plan" for shoppmg purpdses, and

a safety net for current enrollees who do not make a plan ‘seféctmn on or before the q.f;ad e for

lanuary 1 coverage. .

Considerations S
CMS5 considered several potential changes to the aut&re-enmllmen; pohcy and prdgess for 2020. In
addition to maintaining the current pohcies ar com ‘

above removmg APTC for enroHees who were prewously aufo’a:e‘ifenrolled angh ha\re not updated their
data when tax data indicates income under 100%:EPL, or low#ii g the thresho!d for cheeking tax data
for redeterrvination from five to three years. Key cans:de%atlﬁns(in evaluatf thesa options are below:
Fs
+  Existing program integrity safe{gua The FEE ﬁf‘ocess has sexzﬁrat key features that help
arldress potential program mtegnty concernsf”i'hésg include; :1,} using the newsst, verified
income data from trusted puhlic a%d prsvatg souirges {includiig: iRS, SSA, and Experian) as the
basis for radetermmatlon,fa}- ccnductmg freqlient DutrﬁﬁlCh activities to remind consumers of
the requirement to re;gort ges thmug out the benefit y aar; 3} discontinuing APTC for
targeted groups of consumers'who mth § not authﬁﬂ “the Exchange to check tax data, who
have tax data that in . it, who did not comply with the
requirement to file 4 who have not updated their eligibility in
some 'tfme and hay Qu:rmg application filers to attest on the
Iy, that thf_y wm report changes as they occur and that they
, "i‘ must filp a federa] income tax return and reconelle
of the pr Cmurﬂ THK C{ﬁd‘ "TC) at tax filing, paying back excess amounts as

' ﬁignbn!ity stems. Introducing a requirement to take active steps to
: : ;foliment vfy urther stress the administrative systems and
processes of ;ssué{g{ Eiesﬁnte strong commumcat;ons efforts, the vast majority of consumers

ake astion on Qrju \,,e{"ora tifie;d dline. This peak volume exceeds call center capacity, which
EMS manage W pfomdlng Jrore :tite after December 15 for consumers who were unable to
get through due 16" hlgh trafﬁc Accordingly, if the FFE were to require all consumers to take
action In order to mamtam wligibility or enrollment, more consumers would be unable to get
through the process by thé end of the day on December 15, This would further increase the case
for adding more time for plan selection after December 15, which presents chailenges for
issuers in fulfilling régyasts for lanuary 1 coverage, Forcing all enrolleas to go through active re-
enrollmeant would alserrequire additlonal budgetary and technical resources to manage |T
systems and call can ].oad conduct additional consumer outreach, and handle higher rates of
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appeals and casework assoclated with the loss of coverage, as well as manual review of an
increased number of data imatching Issues.

Impact on coverage and risk pool, The currant redetermination and re-enrollment process
plays a crucial role in maintaining the FFE risk pool vear aver year By avolding requiring B
administrative tasks that healthy individuals are less likely to pomplete than individuals wsth )i
more substantial medical needs, Over the past four years, returnmg Exchange consumershaye
grown accustomed to the consistent Exchange functionailt{ﬁ and requirements for annuap\\
renewal, similar consumers have learned that if they have n -'hanges tm\cremrt and they

contmue to pay their prermums, their coverage wzll not be termmated{ !f the FFE were to

o Basedon analysis from the re- enmiimehf*pmcess for pian year 2016, we est mate that
up ta 28% of enrollees who would haye had coverage with auto re-gnrolliment would
not have it wnthout auto re-anr ollﬁ’;gnt Analysis offplan year 2018 ‘alsq shows that the

oS
year (see Table 4 below). Thé lower mpai:’c-m 202%; ESfdué to the assumption that
appmx[mately hatf m}thosq who Io&ﬁ c \'rerage ue 1o tie. terminatlon of auto re-

o ag that endmr/aut re- enrnzif ren would lower federal spending on

PTC by appro:é'{'m*ételv $0.8billion in fiscal _20 and $6.4 bilfiors over the 10 years in the
budget WII"IG{QW {through ff&cai 2028). Thereldie, the savings from other less dramatic
changes we nsnderec;i would hkely be mmﬁn l.
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Table 3: 2018 Re-Enrollment Method by Age

All OE , Consuriers with
Returning Active )
_ Consumers s Regular BAR Covarage
Categary Measure : Consumers with. -
with Coverage - (excluding cross-lssuer)
w @ R
Average | Average Age 41,7 412 S '
Age Median Age ~45.0 43.0 P

1.- Al GE Consumers with Caverage sre consumers that wera aute re-enrofied or made an -active selectinn_durmg Open Enrolfma
#nd hed et lenst one policy created during Open Encollment that was nen»cancelled a8 or May -1 g

i - ?, : -

Z - Returning Active Consumers with Coverage #re consurars that had 2017 coverage that lnc!uded 12/31/2037 me : 1'ai:tive
salection during Open Enrolfmentd, dig not hava any nen-cancelled regulai gl ., hot cr055~issuer) AR covernga, and had at Ieést one
pctley created during Open Eneslliment that was non-cancelled a3 of May g e,

3 - Consumers with Raguler BAR Coverage are consumers that had non -gtive coverage on & ‘tepular BAR paitcv,as Mav 8. Regular
BAR Ineludas eonsumers aute re-enrolled into the same tssuer 19 as Wi s Consumers crd§éwalked toa difﬂarent issuer 1D within the
same parent company dua to administrative changes ar mergezs. {e i GoVentry to Aetna); cohsurmers withg coverag,e 11 8 hew issuer
yare required to pay a binder payment to effactuats coverage. hls categnry does m‘j(grnci\ﬁde Cross- Essuef i‘.e', suggested
alternative enroliment), which ocours when an issuar tscontinues all tnverage in's sag,' T sfea and cun;umers are crosswealked toa
different issuer, N

Cilien{lm Ycal a
Tnrollment Impast

. spa] Ycal S S
Federal Impact {$ Billions|

Pmnuum lamedif\z L

bt s ki b e 81 e T

Source: QACT

Recommendation 7. s .
We recommend na chéﬁge&to the currer :

feedback -t' anges to aum re- enrcllment would ilkely be negatweiy
«:onsidered by )}h
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POLICY #3: MODIFICATION OF PREMIUM INDEXING PARAMETERS

Overview ) .
The PPACA includes several related but slightly different indexing rules affecting the parameters of
tnajor coverage and insurance provisions,” Four parameters are indexed T8 remium growth in excess

income growth, and one of these four parameters, the PTC applicabie pefoehtage (which ranges frofi
2% to 9.56% in 2018 based on household income as a share of federalpoverty level), determines the
T &

o

e

expected enrollee contribution toward premiums. & : - o

P

The PPACA defines the PTC applicable percentage heginning i, t;'afénﬂar years-p@ffer__,zbm, and.%::e__quires
that it be Indexed in subsequent benefit years to reflect the-excéis of the rate of premium growth over
the rate of income growth for the preceding year. The app{ﬁqajﬁléi percentage Isthe percentage oF
househald income that a subsidized family must pay beforé subgidies apnly. Thus, a househiald at the
399% of the federal poverty level must pay 9.56 perceftof its income twards premiuims hefore
subsidies apply. The effect of the index Is to increase this.9.56 percentage Sver time, as pramiums grow
more guickly than income. This s simifar to the ingredse In the percentage of.housgﬁé'id income
required to be paid that an unsubsidized person wot ee a3 prerﬁ‘?ums‘"’grow mareguickly than
income, or that an employee in a group plan suli§jdized 'ihrough‘{the X system vould see, as group
premiums grow more quickly than income (with eithiér the iﬁ:‘dly_ji’:!u.alﬁ"br the ei;ng]_syér paying the
difference). R = " '

A

% 5 4 3

In addition, the tax on health fnsurantef{iﬁé?s\__‘ calied "9010 fek”), which Wag sét at $14.3 billion in 2018

and suspended for 2019, is also indexed to premium g‘i*qgféﬁ_f_ﬁ"exces Fincame growth under the

statute. This tax increases premiums {individdal and groupfarket) b stimated 2-2 percent, PPACA
EOmE 5 used to adjust various payment

authorizes the Secretary to define the premium and jneome meastifes|

parameters, and IRS has determined that Bremium‘and [Rcome.growth rates for the applicable
percentage will be “consistent with the factors usdd by HHS to define premium growth in indexing the
required contributien percent;éigg‘hf cction 50004 of the Code W

|52

%

e e the ¢ Treasury established the rate of premium
growth as the rate of growthin pér capita prémiums for a\m yer sponsored insurance {ESI), published
by CMS as part of the Natfonal Health Expenditure Accounts:{NHEA) dataset. The previous

se'ES| premfurns as the measure of premium growth because ESI premiums

generally reflect trendg'in riééith care costs, instead Bf individual market fluctuations. HHS noted in the
2015 Payment Naotice that we may{,gz_;é'pasé to charige.thé indexing methodology after the initial vears of

F

in 2013 (preP‘PACA) requ?t{ ﬁ:d‘%xzifng thenew {ﬁéiasure, of premium growth using a “base” year during
which PE&ACA-éqmpli'anﬂgsplg were offgred. Below we lay out considerations for bath the premium
growth measures angd potential basgvea?‘é-‘ for beginning to use the new measure,

-"i‘ h2]

7 The emploves's required conteibution fd?5’em’§5ioyeru5punsared Individual roverage and the individual’s required contribution

are detarmined based on an iden'ti_gél‘__}%ggndgrd set forth in section 5000A of the IRS Code. The provisions include the applicable

percertage and affordability threshidlds for PTC under IRC § 368, the coverage exemption provision under & 50004, the employaer

shared responsibility provision un_(:jéifr'*f;::‘ggst and PPACA § 1302, and the Health Insurance Provicders Fee under PPACA § 9010,
g F

826 CFR B 2.36B-2T {TD 9683} 2014 (finalized by TD 9822 on July 26, 2017)

sy

2
7
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Considerations
s Allpotentlal premium growth measures are flawed. We considered two alternative measures .
of premium growth to ESI: the NHEA Private Insurance category {which includes ES! and £
individually purchased insurance), or actual Exchange premiums. 8oth of the alternative G

premium measures under consideration have limitations. The HEA private insurance opﬁon}i e
includes property and casualty insurance, and Is heavily skewed by:the inclusion of ES}, making .
the growth rates similar to those under the current ES| app -gach, With respect to Exchaﬁge_;;” 7
premiums, CMS has not published projections for future ygats; and makjng these projectiops
public could impact private market pricing and contracting cféf:‘fsiuns-, ultimataly riskingaf™ -
increase In Federal spending. In any event, we recomnignd Gse of an AACT index ~ these indices
are well accepted and transparent, and generally e _),,asji'hmune from pélitical inf }ye@tion. In
addition, because we use an income index that is estimated by 04 :T, the assurfiptioristhat go
into the premium and income indices would be{k‘_gpnsié:féht wb_”’[f}‘,l"i"bgq‘id help é&ﬂfﬁ’pﬂérverse
estimates. = ¥ et

#  Higher growth rate reduces PTC spe,nding"-hg(ﬂnc?’éases ta\i{es”ﬁn Tssuers dhd consumers — both
directly and indirectly. Exchange premium.geowth rates{,_(yil_l,_,:z kely contipiig to'be much higher
than those fer ESI premiums, and sw’ltchiﬁ’@;gg would result it a reductioh{nfederal spending
{and an increase in enrollee premiums) if it ware used a5 a fneasure df pramium growth instead
of ES. Indexing to Exchange prermiung growth could #ve Issuers addilioal incentive to contain
premium increases, particularly hecaused higher jndex+ate woulthal¥o result in steeper tax
increases for all health insuran ,_ér_t;ove;ﬁage (inclydieig flly insured ESicoverage and Medicare
Advantage) through the health instiralica tax. )JB wver, many pf the premium increases in the
individual market since 2013 have been the résultof Congles: jonl' and administration policy
decisions out of the direct%‘ﬁf@traléqf issuers; In addition, the optics and Congressional reaction
to a significant tax incraase on health insu nce'lssuerﬁ'ghd_gpnsumers due to this change
should be considered.

& ) e WA F
o OACT estimates, tHidt Exchéhga premium ratés-will grow 9% in 2019 and 6% in 2020,
compared td.aroifnd 4-5% Yoir S| over the next: few years. Howaver, Exchange premium
rates maybig-higher than these estimates die’to future policy decisions or policy
uncerz-ﬁ,a;zﬁf}a raround the'future of the Individual markets. See below for a list of recent
majorfioffey actions putside the contiel of lssuers that have resulted in significant
Ly o o v

_

"
-
RS

prémithrificreases,.-

m growth rate that increases enroliee premiums is
ast price sensitive are the most likely to maintain

{ co W ish'pfermium rates higher, Unsubsidized enrollees and the
e rfetleral gdt@'ﬁhﬂ;&t;t wnulq;:-f“egg' the cost of higher premiums. Our analyses have shown
[ uthat suﬁ“{tﬁdﬁgygibla h&althy enrollees are particularly price sensitive and fikaly to drop
R t}:an net premitiris increase (after subsidy).?

% From 2016 1o 2017, sge-adjustad pramiyris m_i};’r{é individuz! market increased by 18%, while enroliment decreased by 8% and
the rate of HCCs per 2000 entollees incrensad.by 8%. This indicates that enroless without HCCs {healthier Individuals) left the
individual market between 2016 andi-ggi_? when premiums increased, Unfortunately, we don’t have this split by subsidized

enrallment. 2 N
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* Retroactive approach would exacerbate unfavorable impacts of higher growth rate. A
retroactive indexing approach that reflects cumulative, historic growtl in pramiums since 2014
(the first yzar that PPACA-compliant plans were offered) would resuit in a significantly larger

reduction In federal PTC spending and a larger increase in enrollee contributions to premiums,; 5 -

as compared to an index that will account for anly premium lncs‘eases in the most recent prio

year and future years. However, an approach that reflects cumulatwa, historic growth in {x ' b -

premiums from 2014 would result in substantial tax increas, s 6N issuers (which they wo{ﬁldk ﬁ
through to consumers), drastic net premiums for consumers(, and massive coverage disru tmns

o We considered a “middle ground” retroactive fpprc:e?ch under whlch we woui‘ .
measure premium growth using ES| through 2Q:L‘,' and use the few measuj e Heginning
in 2018, (Option 3). This option would result in mgmﬂcant federal PTC sawngs However
it would essentially tax consumners for i;he decisfon to, n ] ¥ CSRs dL{e té'the impact of
sitver loading on premium growth fram 2017 2018, OAW%timates this spproach would
reguire subsidized enrollzes to c:ontﬂﬁfltetZB% more of their i mcon}e 1o premiums and
fncrease enrollee net premiums byl 11\% in'2020. A;;na résult, OACT ’bFQjECtS
approximately 600,000 enrolfegs wuu}d lose covgrag i

,\

.} -

o Inorder to avold the adverse effects of a retro ve approach we also considered a
prospective approach, under{fmh‘ch we wo ﬁ ccmtmue 10 Lifliize ESI premiums as the
growth measura thr augb EQ:L‘S and then mdex premmm growth to the new measure for
2019 and subsequenivaars A;prospecﬂv‘ea jrcach@wau pi‘oduce maodest federal PTC
savings while preventing’ (ﬁﬂ&?ﬁiﬁ premlu increases, enrollmient declines, and tax
increases (Options 2A and ZB) QACT_fj imates thag a’ prospective approach using
Exchange premiunis: {2B} would save approximately 52_ billion annually beginning in
2020, while only reicju N a 4% infy eaée inthe percentage of Income an enrollee must
comtribute. :

g cts of thr:ea potential changes to the indexing

f?
On the following page, Table EF summarizes thg i
Fenr fis, PT{I spending, and the health insurance

methodoiogy on enro[lmerﬂ;f Ecﬁ:a! and ne
tax

. )}2

Recommendation

'the a]tern’at_ E"premlum measures bemg considered have
ings in federa! PTC outlays must be wetghed agamst the resulting
increases in taxegéfland anrolle *
increases, an«?{ma"ket disrupti
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As iltustrated in the timeline below, a number of policy actions over the 2014-2018 perlod have
contributed to substantial increases in Exchange premium rates, and transferring this burden to consumers
retroactively seems inconsistent with the statutory intent of premium indexing. i

Timeline of Major Policy Actlons Impacting Premiums

Janvary 2014 — Major PPACA market reforms go into effect, including guararateed issue, singie rlsk pool .
requirements, and age rating limits, _\iw ,

October 2015 — CMS announces that ssuers will receive only 12, 69’ & 3014 beneﬂt year risk C()rrldors
payrments due to a significant shortfall in expected collect:ons rejatwe to payménts requested S

Qetober 2017 ~ CVS terminates payment of cost—sharmgﬁaductmns to [ssuers resuftmg in most state
regulators instructing issuers to load CSR costs in siive[f'faian premmnﬁs - :

PRESCR!PT!ON DRUG BENEFIT

Overview

approach has given states flexlbxhtg»m
benchmark that will serve to d@fln .

With respectto EHB formular‘;f reqmrements ‘gurrently, is Lae ,of' plans that must meet £HB requirements
must cover one drug per Lt}n't d States Pharmacopela (USP) category and class or the number of drugs in
the state 5 benchmark,;pla

ltmltatlon on cgst s@arlng e
P "w;“ :

CMS is cc{ﬁs;dertng a praposal to changé thi: pohcy by establishing a national drug count minimum and
maximunstandard that, would applv.unifarmlv across all states. States could adopt these standards as
their EHB benchmark, or they could &g blish their own formulary benchmark, but if they establish a
formulary above the federal maximumys :\t'hey would have to defray the cost of EHB to the extent of the
difference. Unlike the other topics éovered In this rule, CMS believes that an approach that encourages

“skinnier” £HB requirements will help limit premium growth and foster greater state and issuer
accountability for the cost of'goveéFage In a way that will not result in barriers to affordablility or significant
loss of coverage altogether, GMS E believes that, by encouraging long-ferm moderation in price increases,
this proposal s likely to |mp ‘ .‘the risk poal, in contrast to the other propasals in this paper,
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Page 15 - Secretary Alex M, Azar II

Minimum Drug Count
Under the minimum standatd, issuers would cover at least one chemically distinct drug per USP category

and class. Medicare Part D uses a similar approach that generally requires two drugs per USP category and _
class, and the one drug standard Is consistent with CMS’s current minimum EHB drug requirement.®® Using -

a minimum count creates a guantitative metrie that is enforceahle and simplifies the current standard by
creating a uniform standard across all states and USP categories and classes.,

Maximum Drug Count g ‘ e \a..._.)
i conjunction with a minimum drug count, CMS helieves that it Is Ilmportant to limit the range of%tafes
and issuers” discretion over declaring prescription drug benefits to bé_’_‘HB ensurmg that fcrmqlarles are
designed In a manner that balances affordability and access. Far'thi§reason, CMS would set a ’maxnmum
chernicaily distinet drug count per USP categery and class baseqi_ AN aggregatmn of states’ EHB-
benchmark plan counts, The purpese of this new sl:andardkwaufd Ee to cont,:a the scope.of the. EHB
prescription drug benefit beyond the current policy. issuers’ pharmacyeand therépeuti 5 (P&T) committess
waould be responsible for determining the scope of coverége between thé minimum (of, staté benchmark,
as applicable) and maximum. ; :

ie drug would not be EHB,

IS ed by premium tax
credies, This policy would provide potentral cost savings for issuers-and consurgers, that do not require non-
EMHB drugs. This policy would provide potenﬁa‘l?mshsavlngs for issuérs and ciansumers that do not require
non-EHB drugs. However, an issuer could poss blydecide thatthe'most axpeﬁstge drugs are non-EHB,
which could create adverse selection for/i%su o 's that covaﬁf thr :e drugs as E'HB.,

T particular agere "’ted percentile of alf states’
current EHB- benchmark plans’ fornwiarleq, atthec tegory and class Tevel. CMS recommends using the
60" percentile, which could be argue ) reflect a_reasonahle né‘tlonal cnnsensus, while curtailing certam
states’ overly generous outlier ;cm g '

total drug count and the level.of

State Defrayal
PPACA section 1311(d}(3)¢oi

! e those-ﬂ Qsts in d&v@loping a defrayal pol cy for the natlonal prescription
drug heneﬁt CMS Wﬁn% to gnsure maSéi_m n state flgkibility so that states are able to adopt their own
i if age reqmrements that exteed’zﬁﬁy nat;onal EHB standard As such, CMS would

determmed byfs.he state tllaﬁ}n : , "nmdered additional to EHB, and tharefore subject ko
state def rayal kConSistent wyzm urr rrescrtptlon drug benefits mandated by state action prior to

Considerations :
s |mpact on EHB compliant p}Jan premlums. Loweririg the drug count could provide issuers with

rnore flexibillty to Eldjl.lst’ tharr EHB prescription drug benefit to reduce costs beyond what the

R ) g ",‘
8 per the Medicare Part D Manual, “Each category or class must Include at least two druge (unjess cnly one drug is availabie for a
particular category or class, or only twb‘drugs ara available but one drug is clinically superior to tha other for a particular calagory

or tlass), regardlass of the class:fmatmn system that Is utilizad.” [ntps://www.cms.gov/Medicare/Prescription- Drug-

Coverape/Prescelotioniiryg CovCuntra Cownloads/Parl-D -Benefits-pManual-Chapter-6,pdf
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current policy allows and could ailow mere competitive negotiations for the EHB prascription drug
henefit. By setting a maximum drug count standard and establishing anything over the national
drug count as non-EHB, if an issuer covers a drug as a non-EMB henefit, the issuer would not be
required to count cost sharing related to the drug towards the plan's annual limitation on cost
sharing or apply the prohiblition on annual and lifetime doliar |ImltS to coverage of the drug, Th!s g
has the potential to further reduce plan premiums. The reductimnff ; _blan premiums would reduce
the federal government's responsibility to pay for these drugs thrcxugh premium tax cred|ts ’-‘\l )
OACT noted that a reasonable impact estimate for this progosal: would be 0.1%-0.3% of tdtal\
spending.”! However, this policy may be adminlstratweiy mof %omplex for issuers to manage than
the current policy. ;

g R - ,

«  Impact on consumers, A national standard that sigtiei 7 an‘tiv ]essens requil ed coverage may be
insufficient drug coverage for many consumers, | Theraare a variety of cond;tmns i cértain
categories and classes where an enrollee may need. :more than the. maximum In that category or
class, [nsufficient coverage could cause cand:téons to worsen, which could cause public health
problems (e.g., preventable spread of contagl tg diseases) and greater costs to ‘the health care
systemn, Wae Intend to solicit comments on potentnaf exce%ﬁa_n 4 :
class standard, CMS would require issuersto contlrug tolse A P&T comm;t e to demgn their
formulary drug lists to ensure that tlinical evidence is bei _ﬂsed to dgs_ formularies beyond the
minimum drug count in cases where the P&T commlttee determmas tﬁat coverage of the
minimum drug count would be insuff[cuent Addituo;{ally, enrol]eeg@quld continue to use the drug

exceptions process to obtain nqn fcrm'** lary medléélly hecessar drugs

By setting a maximum drug count standard anf’ 'sue;r could. gxz:éecf ‘that maximum and possibly
decide that the most Expensive drygs are noti- EHB whiich couidcreate adverse selection for
issuers that cover those drug as.EMB. Conaumers that riged _certam axpensive drugs may have a
harder time finding a plan th covers the ugs thart the;iz ged. However, there may be cost
savings for consumers, w)m o not nee ny recluction in preriums may be
beneficial to the non- sub“%dzaed po ‘ ul;ti‘an *

if: e \‘n

» Establishing national c tint sta dard Coldld be disruiﬁt]ue o states. As part of the 2019 Payment
Notice, CMS prgy\l %ddmonal ﬁ&é{bllltles to states In establishing thelr EHB benchmarks.
Requiring stat s““ﬁe opt a natlona1 drug coum‘. standard could be Interpreted as walking hack
from dafar Jm ng to. s;ates Requlﬂﬁ states‘tozchange standards or defray to come into compliance
could be digfyptive to state Liﬂﬂga peric (f af mcreased stabillty Specsflcally, we estimate that
twenty state o

compfian@

1t An actuarial analysis estimates that t;f:iis céi’nbined approach of setting a maximum and minimum drug count
standard could save 1.5 percent to, 4 percent on drug spending, depending on the state and drug class. The actual
premium impact is dependent o tﬁe risk pool.

11 we assumed that drugs ac&o nt_for approximately 25% of totat spend, the totai impact on drug spend of the
proposal wold be 0.4%-1,29650
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compliant. Consumers may need technical support to ensure they purchase plans that hest meet
their needs,

»  Timing of implementation of new standard. CMS is proposing to define a national EHB drug
standard for implementation in 2021, To set the EHB maximum count for drugs, CMS$ helieves that
it s Important to use formularies that are as current as possnble GMS would undertake a process
to updata current EMB-benchmark plan formularies to use most«a fent counts and this pmtgess o
wolld require PRA, making 2021 is the earliest possible data far mpiementation ST

We would propose delay In applicability of the national stancgard for the. prescription drug bEneﬂt
In states that have selected new EHB-benchmark plang under our new EHB ﬂexibilltv nSLes This
would act as a stabilization period that would makg ict eagier for states to make !egnsjat; e-and
budgetary accommodations, if necessary, to adapt_zo hehational EHB drug standard )
this stabilization period, if a state changed its EMB-Bénghhark gala(" fhr plan vear 2@2(} under the
new flexibility, the national standard prescriptiesr drug benefity 1 ot app}y in thxg state for
three years, after which time the state would be;;reqmred to dafrav the costs of prescri ption drug
benefits the state requires {ssusrs to cover th jn excess{ﬁf the natlonagfstang{ard heginning
with plan year 2024, " ' o R,

During this stabilization period, states that selected ravlséd EPIB benchm rk—plans for 2020 would
continue to follow the current policy for. defrayal of staten andates, ,I-’i'o' ver, any state which did
not take action to change its EHB-benehmark plan fof plaf year 2020 or any state that selects a
new EHBE-benchmark plan applicable:fe pfan yearssfter 2020, wcﬁ:lﬁffﬁé required to defray any
excess benefits immediataly, Thu.g for } ese statgé"ff a‘plan s covering drags heyond the
maxdmurm chemically distinet drugs dlldwable ipa ategory and: r:iass, those drugs would no longer
be considered EMB (unless they are benefits mg bed by sfa:c‘é action on or before December 31,
201.1) and Issuers would no iuhgefbe requirsd to cuunt cost shanng related to the drug towards
the plan’s annual limitation’ p"st sharing’ ar apply the rohabation on annual and lifetime dollar
limits to covarage of the dr EMS wantstg pr‘ovide states w;th an opportunity to align their EHB-
benchmark plan with fhﬁ nataonai presc\"tpt fon drug bénef it standard before belng required to
defray. CMS recommandﬁhat stats_s choose from on of the following for plan year 2021: (1}
indicate their desire m __MS to keep i‘tﬁsf gurrent EHB-henchmark plan prescription drug category;
(2) revise their EHBbenchmark: pian presarlptlon drug category or {3) take no action, defaulting
their EHB-hench pian preympt‘mn drug catégory to the national standard. If the state ppts for

the first or secrﬁnd ptions, it will need to d ray the cost of any beneﬂts its EHB*benchmark

ali dr are cons deréclf _ﬁ Moving4g set a maximum drug count makes the prescrlp’cian drug
catego uﬁv more in i |’ne wit,h other bel ef] tategaries A state cem reguire lssuers to cover additional
qfugs a?ml be sub;ecig Loﬁdefrayﬁ Likew:se, anissuer can offer rore drugs on the formulary beyond
the makinmum: cou .but must offe thiose drugs as ahove EHB.

Recemmendation '
We recommend proposing a national hew drug count standard in the 2020 Payment Notice, Tha
Secretary's broad authority to define EHB can be used to better cantrol the rising price of premiums, and
we belfeve this can be accomnlj‘shed by moving towards a national ceiling for EHB, Establishing a national
minimum and maximum drug. count policy will ensure consumer access to drugs, while reducing the
overall generosity of the pre" iption drug benefit of the most generous states. it will resuit in overall
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reductions in federal premium tax credit spending and premiums, and moves toward greater state-to-state
parity In EHB.
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APPENDIX A

State Approaches to the Loss of CSR Funding for 2018 Plan Year, as of 11/16/2017
te: This chart was compiled using information from state DOIs and the public domain, It represents CMS’s best understanding. -
of each jurisdiction’s appreach 1o the £5R rating lssug, CiVIS's understanding is nacessarily limited by the accuracy ofthe !
infermation available to CMS
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.| Notavailable:.,

co Assumed Nat Paid | risk across all
metal levels e
They loaded-the
cT Assumed Not Paid risk on sitver.{ey vel | No
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They loaded the A i
IN Assumed Not Paid tisk across all Not svailable Not availablg *-

rnetal levels o e, :
They loadedthe |~
1A Assumed Not Paid | risk on silver level©: |
OHPs )
They loaded thie_ "1
Ks Assumed Not Paid | risk on silver level #1

(o3

KY Assumied Not Pald

LA Assumed Not Pald 1)

-~ kb\) ':N,;’

&

J They.laféf_"e;jfe{g the
ME Assumed Net Pa risk arvsilver level 1
B . QHP% ;.,;’f:
: M
e
1They iOﬁidﬂﬂ’;é
MD -8l : Not available Not available
isk on silver level | Yes 4

QHPs
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They [oaded‘ftﬁe_. _
rigk on silver 'iéy_}él

QHPs

MN Assumed Not Paid No 0.,
They loated the

MS Assumed Not Paid risk.across all Not availahle
métal lévals

MO Assumed Not Paid | Varsfmg 0
_app, ‘caches

| MT Assumed Not lf.?"i 1 fssuer
[ Thay loaded the 7 -
NE Assumed: ‘01: Paid , .| risk on silver !evéi A No 0
£ W : f"‘- QHPs e

";_Th'ey iqagjed the

NV “risk on. s‘ﬁver_level No 0
QHPs .-
They luaded the

NH rig an, siiver level | No 8
THey loaded the

N} -risk on silver level | No i
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N Assumed Not Pald .
across all plans
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ND o]
OH Not available Pending
QK* Mo D
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£ Ps
£
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_Assumedrpaiq

PA Assumead Not Paid risk on silver [euei
D.HPs
Rl Assumed Not Paid
[ They loaded the .
5C Assumed Not Paid < fislgon sllvé?‘ lave
5D 0
TN Assum‘eﬂ-wot Paid Not available Not available
/”/”\,t )
Yes 1
hey joaded the
‘tisk on silver level | Yes 2
QHPs
VT 7 No load No D
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They loaded the
VA Assumed Not Paid risk on silver level

QHPs

They loaded the
WA Assumed Not Paid | risk on silveFjéve

QHPs

They [caded the .,

WV Assurmned Not Paid risk across all ‘ Nat available
mgfal levels
‘Thay Jaaded tha

wi Assumad Not Paid /?
Wy* Assumed Not Pald
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APPENDIX B

Estimated Impact on 2019 Premiums in Select States If CSR Payments Wera Spread Across
Metal Levals P

Because final 2019 pricing is not yet available, we cannot yet calculate the state-by-state impact of
prohibiting silver loading for 2020. Below is the analysis on Impacts of prohibztmg silver loading for ;&919
derived from analysis of 2018 rates. That analysis may be :IEustratNe c’a ' effects for 2020, A

The following table lists estimated metal level impacts in select stét nfrom shifging from a sr!ver ioadmg

methodology to one that loads CSR costs on all metal levels.. Sté' 35 that mstructed issuers to Ioad across .
all metal levels or not load at all, in which the load was :mmaterlal arin whmh issuers elected. to'toad
across all metal levels, are omitted, as are certain states where rjate. fmng lgad patterns were mbiguaus. i

5

These impacts wera estimated by comparing average 2018 sslver plan' icréases in the state to average
2018 bronze and gold Increases. Therefore, factors that. Ied fa differential¥ate increases across metal
levels other than CSR loading may also be includeﬁ A\ctual 2019 mefat lgadmg deci;;:ons may differ
significantly from the patterns we observe for ZG:[' 1 v will also reflact other
factors, such as medical inflation. s
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APPENDIX C

Auto Re-Enroliment Crosswalk Hierarchy

In accordance with 45 CFR 155,335(j), as part. of the qualified health plan (QHP) certification process for ©
each year, OQHP issuers submit a Plan ID Crosswalk identifying the plan for rthe upcoming year that i
corresponds to the plan for the current year. In general, CMS regulations ré
renewed into thelr same plan or product of the sama or similar metal {
plan provides similar deductibles and maximum out-of-pocket spmdmg Irmsts. See belaw for a mera .
detailed explanation of the crosswalk hierarchy: :

1. The consurner is re-enrolled in the same plan, if avallab E—,;_. N 7 .
2. if the same plan isn't available, the corsumer is re ’énmlted in the sqm praduct (méi ! ated hy
network, such as PPO, ete) with the same issuer, in ‘the same mata{ Ievei {if th@ same metal level
isn't available, one level highar or lower) &g (a5
a. Exeeption: For a consumer who |s curr p yerrollad in a sﬁ\rer plan, if the same produ et no
longer has a silver plan, then the cq\nsamej_: 5 re- enr?IEed in a similap’ pmduct with the
same fssuer at the silver level ! \
3. if the same product isn't available, then. thé'consumer is rek eqrotiad in the., ost 5|mi1ar product
with the same issuer, in the same metal level (if the same
higher or lower) A
4, [f the issuer has no Exchange coveragﬁavgﬂable to tﬁe consumer anSd he'state has elected to

direct the crosswalk, then the copslir gr i crosswe ked 10 a pian oi"fared by a different issuer in
accordance with the direction of tha s ate ; S

5. If the Issuer has no Exchange coverage availab!f tg e congu nd the state has declined to
direct the crosswalk, then the consumer is crgs \{y{aiked toa pian offered by a different issuer using
a hierarchy similar to 1, 2 & 3ahove: Yo
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APPENDIX D
EFFECT OF 60™ PERCENTILE STANDARD TO STATES’ CURRENT EHB DRUG COUNTS Gy

-

We intend to calculate the 60" percentile standard at the category and class level, however this analysts.
provides a general overview of which states would need to reduce thelr total drug count to come int6™
compliance with the new standard, Other states may have changes to thesr Individual categoriesiapd™. . 4
& iatysns of mod;fl z:atmns to eauh )

tlasses, but may not have to reduce thelr total drug count. The full,
category and class Is too extensive ta present here,

Maximum
1,188
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APPENDLX E

PROPOSAL ALIGNMENT WITH SECRETARY’S PRINCIPLES & IMPACT ON UNSUBSIDIZED

cdverage I-éis;eé'a
from a Ban.on sjiver loading
could lead statds to expand
Meadicaid and/er bolster

calls.For a “public option.”

: 5%31:&:9 polices would
 lower federal PTC spending
a.varylng extents.

.._i; Tederal regulation of €58
1 loading intervenas in state
authority over rate-setting,
ending auta re-enroliment
would prevent state
axchanges from continuing
: a practice that they have
! datermined to be beneficial
- for thelr markets, and a
! natlonal drug standard
waild stlil aliow states to
set drug standards, but
states would have to defray !
added costs .
Ending silver loading and
auto reenroliment and
adjusting premium indexing
: would ralse premiums for
- hoth subsidized and
: unsubsidized enrolleas, and
¢ ending auto re-enratiment
! could reduce access to :
| coverage. A national drug |
i standard would reduce '
| premiums.
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! While some enroliees may .
| migrate away from ACA-
compliznt plans to more:
; consumer-driven coyerspe |
such as AHPs or STLDf :

 those markets may nétbe
pleveloped enough to bffer
{}3 abte altemai.we by 2020;

-which are En,ghl,y CONSUMEr-
drrected {some of which are
HSA-qgaﬂﬂed)

: Epdin ;;‘;il\rer leading would
_requirg unsubsidized
enroliees to subsidize CSRs,
and the autoreenroliment
“and premium indexing
“proposals would cause the
! Exchange risk pool to
deterlorate, driving up
premiums, The drug policy
would increase
i affordability.
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