FUTURE

April 25, 2014

Via Electronic mail (CommActUpdate@mail house.gov)

Committee on Energy and Commerce
House of Representatives

United States Congress

2125 Rayburn House Office Building
Washington, D.C. 20515-6115

Re:  Mobile Future Comments on Modernizing U.S. Spectrum Policy
Dear Members of the Committee on Energy and Commerce:

Mobile Future appreciates this opportunity to provide comments on the Committee’s
second white paper regarding modernizing U.S. spectrum policy, which poses several important
questions. These comments focus on a subset of those questions that raise issues most critical to
Mobile Future’s members, including cutting-edge technology and communications companies.

Consumer demand in the U.S. is skyrocketing for mobile broadband technology and
services. Last year, the average U.S. consumer used 1.2 gigabytes of data per month over cellular
networks, nearly doubling the average of 690 megabytes per month in 2012." Some American
wireless users are now generating, on average, 4 gigabytes per month on their devices.” There is
also a sharp increase in the number of machines connecting wirelessly to the Internet with
significantly more data traffic on the horizon from the Internet of Things. This high data
consumption ranks American consumers behind only Japan in average monthly data usage.” In
2013, worldwide mobile traffic reached 1.5 exabytes (1 billion gigabytes) per month, up from

! Brian X. Chen, U.S. Mobile Internet Traffic Nearly Doubled This Year, N.Y. Times, Dec. 23, 2013,
http://bits.blogs.nytimes.com/2013/12/23/u-s-mobile-internet-traffic-nearly-doubled-this-year/.

* Chetan Sharma, The year in mobile, Chetan Sharma Consulting (Dec. 23, 2013),
http://www.chetansharma.com/blog/.

? Hailey Robinson, The Gigabyte Era: America’s Role as the Leading Mobile Data Consumer, Tech Cocktail LLC
(Mar. 30, 2014), http://tech.co/yes-gigabyte-era-americas-role-leading-mobile-data-consumer-2014-03.




820 petabytes per month in 2012.* And wireless data usage is expected to increase eightfold by
2018.°

To respond to growing consumer demand, Congress, the Federal Communications
Commission (“FCC” or “Commission”), and Federal agencies must strive to ensure that
spectrum resources are made available consistently to all competitors that have the desire and
ability to put that spectrum to use. There are a number of steps policymakers should take:

* Repurpose underused Federal spectrum for non-Federal use, providing an additional stream
of spectrum. The majority of the spectrum best suited for mobile broadband is allocated for
primary use by Federal agencies. More efficient use of that spectrum is a critical component
to addressing consumers’ need for additional spectrum. To that end, policymakers must
develop and implement more effective mechanisms to encourage efficient Federal spectrum
use and to enable repurposing of that spectrum for exclusive commercial use to serve
consumers.

* Develop a nimble approach to FCC licensing and secondary market transactions to foster
innovation and investment.

* Update the Commission’s spectrum screen for evaluating spectrum aggregation.

¢ Allocate spectrum for licensed and unlicensed (in higher frequency bands) use as invaluable
complementary tools to address spectrum demands.

We must develop meaningful incentives for efficient Federal spectrum use.

Effective incentive mechanisms are essential to fostering efficient spectrum use by
Federal users. While Congress, the Administration, and Federal agencies are making some
strides in encouraging efficient spectrum use, there is still much to be implemented. For instance:

* The Middle Class Tax Relief and Job Creation Act of 2012° established a preference for
agencies relinquishing Federal spectrum for exclusive commercial use, and stated that
sharing arrangements should be used only where relocation is not technically or financially
feasible.’

o The National Telecommunications and Information Administration (“NTIA”) and the
Office of Management and Budget (“OMB”) should develop a consultation process
regarding the relinquishment or sharing of specific Federal spectrum bands.

o NTIA must justify its conclusion that a particular band cannot be repurposed for
exclusive use, as required by the 2012 Spectrum Act, before Government looks to
sharing.

* Cisco, Cisco Visual Networking Index: Global Mobile Data Traffic Forecast Update, 2013-2018, at 1 (Feb. 5,
2014) (“Cisco White Paper™), http://www.cisco.com/c/en/us/solutions/collateral/service-provider/visual-networking-
index-vni/white paper ¢11-520862.pdf.

> Cisco White Paper at 12.

% Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96, 126 Stat. 156 (2012) (“2012 Spectrum
Act”).

747U.S.C. § 923(j).




* OMB revised its Circular No. A-11 pursuant to the 2012 Spectrum Act® to require agencies
to consider the economic value of spectrum in their budget justifications for procuring
communications systems, as well as alternatives to those systems.”’

o OMB should require agencies to demonstrate why a proposed system is the most
efficient of those considered, why the system cannot be operated on spectrum shared
with other federal users, and why the agency cannot use a commercial system.
Congress should use its oversight power to obtain insight on whether this process is
working as intended.

* President Obama’s June 2013 Memorandum “Expanding America’s Leadership in Wireless
Innovation,”'” included several directives to NTIA, including (i) to require agencies seeking
spectrum in the 400 MHz — 6 GHz range to verify that they cannot meet their spectrum needs
through other spectrum or other means, and that they will use the minimum amount of
spectrum necessary, and (ii) to require agencies to assess their spectrum use and then make
recommendations regarding availability of spectrum for commercial use."'

o NTIA should implement each of these directives and Congress should use its
oversight authority to gain insight into their effectiveness.

Beyond implementing existing requirements, more work must be done to meet booming
consumer demand for spectrum-reliant services. Existing Federal spectrum management policies
do not create adequate incentives for efficient government use. New incentives should enable
agencies to recover the costs of relinquishing or sharing Federal spectrum, closing the gaps
within existing laws.'”> New mechanisms also should provide agencies with additional financial
incentives and/or operational benefits (e.g., updated technology, additional functionality) from
those efforts. The 2012 Spectrum Act states a clear preference for relinquishing spectrum,' so
mechanisms should prioritize spectrum clearing over sharing and further prioritize lower-band
spectrum (e.g., by paying higher benefits to agencies that relinquish lower-band Federal
spectrum for exclusive commercial use). In addition, exclusive use spectrum is most likely to
generate revenues that can fund agency incentive mechanisms and relocation efforts, as well as
provide funds for the Treasury. Where relocation is not technically feasible, agencies should
first be encouraged to share spectrum with other agencies to increase spectrum efficiency and
potentially clear a portion of Federal spectrum for exclusive commercial use. After that, Federal
and non-Federal sharing should be encouraged, with such arrangements being targeted to higher-
band spectrum. Spectrum sharing, however, is not a silver bullet. While sharing technologies
exist, much work remains to be done to advance to more sophisticated sharing approaches. As

¥ See Office of Management and Budget, Circular No. A-11: Preparation, Submission, and Execution of the Budget
(Aug. 2012) (“OMB Circular No. A-117).

 OMB Circular No. A-11 at Sections 31.12 and 51.18.

' Presidential Memorandum, Expanding America’s Leadership in Wireless Innovation, 78 Fed. Reg. 37431 (June
20, 2013) (“June 2013 Presidential Memorandum”), http://www.gpo.gov/fdsys/pkg/FR-2013-06-20/pdf/2013-
14971.pdf.

! June 2013 Presidential Memorandum, 78 Fed. Reg. at 37433 (Section 3(e)).

"2 For example, while the 2012 Spectrum Act amended the Commercial Spectrum Enhancement Act (“CSEA”) to
permit recovery of spectrum sharing costs (47 U.S.C. § 923(g)), that provision only applies to auctioned spectrum,
and also does not allow an agency to improve its functionality unless such improvement is incidental. 47 U.S.C. §
923(g)(3)(B)(ii).

1 See 2012 Spectrum Act, § 6701.



Rysavy Research explained in the recent paper “Complexities of Spectrum Sharing: How to
Move Forward,” the complex spectrum management systems envisioned involve development of
“new architectural concepts, protocols, interfaces, stringent security, and policy-enforcement
methods.”'* Thus, sharing is not a short- or intermediate-term solution.

In addition, OMB and NTIA should play significant roles to encourage spectrum
efficiency through the procurement and budget processes. For example:

* NTIA should implement the cities pilot program to monitor Federal spectrum use, and should
institute an annual review of Federal spectrum holdings and use."

* NTIA should develop and implement spectrum efficiency guidelines in the budget and
procurement processes for all agencies, as required by the June 2013 Presidential
Memorandum. '

* OMB should be permitted to use its influence in the appropriations process to encourage
more efficient spectrum management, e.g., as recently proposed in the Science & Technology
Policy Institute report prepared for the Spectrum Policy Team created by the June 2013
Presidential Memorandum.'’ In addition, OMB should require agencies to file annual “report
cards” demonstrating progress made on making additional Federal spectrum resources
available for commercial use.

Finally, Congress can promote efficiency in other ways. For example, it should consider
using spectrum auction revenue to create an “efficiency endowment fund” to cover agency costs
to experiment with new technologies or systems that would enable them to relinquish Federal
spectrum. Without such funding and targeted budgets for these initiatives, agencies have little
incentive to incur the costs and risks associated with such system and process upgrades.

The FCC should continue to issue flexible use licenses.

The FCC should continue issuing flexible use licenses as opposed to command-and-
control regulation specifying the permitted services. Flexible use licensing enables the whole
mobile ecosystem — from service providers to equipment manufacturers to application
developers — to innovate to make new products and services available to consumers. The
Commission can continue to protect licensed users from harmful interference by developing
appropriate technical operating rules.

' Peter Rysavy, Rysavy Research, Complexities of Spectrum Sharing: How to Move Forward, at 3 (Apr. 2014),
available at http://mobilefuture.org/wp-content/uploads/2014/04/Spectrum-Sharing-Paper-2014.pdf.

' June 2013 Presidential Memorandum, 78 Fed. Reg. at 37432-33 (Sections 3(a), (b) and (c)).

' June 2013 Presidential Memorandum, 78 Fed. Reg. at 37434 (Section 4).

7 Karen D. Gordon et al., IDA Science & Technology Policy Institute, 4 Review of Approaches to Sharing ort
Relinquishing Agency-Assigned Spectrum, at 50-51, IDA Paper P-5102 (Jan. 2014), available at
https://www.ida.org/upload/stpi/pdfs/p5102final.pdf.




The FCC should update its spectrum screen and continue to use the screen in evaluating
spectrum aggregation.

In 2003, the FCC moved from a spectrum aggregation cap to case-by-case review of
proposed spectrum holdings that includes a spectrum screen and more in-depth analysis where
warranted to address competitive issues. This case-by-case analysis has worked effectively for
over 10 years to enable the FCC to evaluate the competitive impacts of secondary market
transactions and auctions. Service providers of all sizes have successfully obtained spectrum at
FCC auctions and through secondary market transactions, as demonstrated in a recent Mobile
Future white paper.'® That 10-year track record reflects that the FCC’s policies of full and open
auction participation, moderated by a case-by-case review of spectrum aggregation, is effective
to meet the spectrum needs of a diverse wireless marketplace — and, far more important — our
nation’s mobile innovators and consumers, who increasingly depend on its ongoing health and
vibrancy.

* The Commission should continue to employ its case-by-case review framework, including its
spectrum screen, with the following improvements:'® The framework should be predictable
and transparent. The current uncertainty surrounding application of the spectrum screen, and
delay in the review of secondary market transactions deters investment.

* The spectrum screen should be applied as originally intended — “to eliminate from further
review those markets in which there is clearly no competitive harm relative to today's
generally competitive marketplace - rather than to identify conclusively markets in which
there is competitive harm.”* A flexible “safe harbor/case-by-case analysis” approach will
provide additional certainty while still preserving additional FCC review in markets where
the safe harbor is exceeded.

* The Commission should clearly articulate — particularly prior to each spectrum auction —
what spectrum will be included in the screen to better enable auction participants to make
reasoned bidding decisions. Uncertainty may inhibit auction participation, and deter or
depress bids.

The FCC also should update the spectrum screen to reflect all spectrum suitable and
available for mobile telephony/broadband. When adopting the screen, the Commission sought to
ensure that its review was based on contemporary spectrum aggregation levels.”' It was not
intended to be a static marker, frozen in time, but instead was envisioned as a dynamic

'8 Mobile Future, FCC Spectrum Auctions and Secondary Markets Policies: An Assessment of the Distribution of
Spectrum Resources Under the Spectrum Screen (Nov. 2013) (attached to Letter from Jonathan Spalter, Chair,
Mobile Future, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 12-268 and WT Docket No. 12-269 (filed
Nov. 13,2013)).

' Mobile Future submitted comments to the FCC in its Mobile Spectrum Holdings proceeding that address these
issues in additional detail. See Comments of Mobile Future, WT Docket No. 12-269 (filed Nov. 28, 2012).

2 See, e.g., Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corporation, Memorandum
Opinion and Order, 19 FCC Red 21522, 21568-69 99 108-09 (2004) (“AT&T/Cingular Order”) (emphasis in
original).

' AT&T/Cingular Order, 19 FCC Red at 21568 § 109 (noting that the Commission will subject to review any
market “in which the level of spectrum aggregation will exceed what is present in the marketplace foday” (emphasis
added)).



benchmark that would evolve as technology advanced and regulators updated spectrum
allocations to meet consumer demands. Indeed, the Commission has periodically recognized that
such developments necessitate such updating.”> However, this infrequent updating has not kept
pace with a continually evolving marketplace and spectrum policy changes.

Spectrum should be deemed “suitable” if it is capable of supporting mobile service, is
licensed with a mobile allocation, and is not committed to another use that effectively precludes
its use for the relevant mobile service.”> Spectrum should be deemed “available” if it is “fairly
certain that it will meet the criteria for suitable spectrum in the near term.”** Consistent with
these definitions, at the very minimum, the Commission should update the screen to include the
following:

¢ BRS/EBS: The current screen has included 55 MHz of Broadband Radio Service (“BRS”)
and Educational Broadband Service (“EBS”) spectrum since 2008.>> However, nearly all of
that 188 megahertz of spectrum is suitable and available for mobile broadband services today
— for example, Sprint uses this spectrum for networks that it says will cover 100 million
people by the end of 2014,>° and will be capable of providing peak data rates of
approximately “150 [Mbps] to 180 [Mbps]” by the end of 2015.>

*  AWS-4 (40 megahertz): The Commission established service, technical, and licensing rules
for this spectrum to permit terrestrial mobile use and has granted terrestrial authority to

** For example, the screen was initially set at 70 MHz, which was approximately one-third of the 200 MHz that the
Commission deemed available at that time for mobile telephony. See AT&T/Cingular Order, 19 FCC Red at 21568-
69 4 109; see also Applications of Nextel Communications, Inc. and Sprint Corp., Memorandum Opinion and Order,
20 FCC Red 13967, 13994 9 65 (2005). In 2007, four years after the screen took effect, the Commission included
80 MHz in the 698-806 MHz band (“700 MHz”), raising the screen to 95 MHz, approximately one-third of the
amount of spectrum then deemed suitable for mobile telephony. Applications of AT&T Inc. and Dobson
Communications Corporation, Memorandum Opinion and Order, 22 FCC Red 20295, 20312-13 99 29-30 (2007).
Most recently, the FCC included an additional 20 megahertz of WCS spectrum to the screen. Applications of AT&T
Mobility Spectrum, LLC, New Cingular Wireless PCS, LLC, Comcast Corporation, Horizon Wi-Comm, LLC,
NextWave Wireless, Inc., and San Diego Gas & Electric Company, Memorandum Opinion and Order, 27 FCC Red
16459, 16470-71 9 31 (2012).

 Policies Regarding Mobile Spectrum Holdings, Notice of Proposed Rulemaking, 27 FCC Red 11710, 11722 4 26
(2012) (“NPRM?”) (Suitability is determined by “whether the spectrum is capable of supporting mobile service given
its physical properties and the state of equipment technology, whether the spectrum is licensed with a mobile
allocation and corresponding service rules, and whether the spectrum is committed to another use that effectively
precludes its use for the relevant mobile service.”) (citing Application of AT&T Inc. and Qualcomm Incorporated,
Order, 26 FCC Red 17589, 17605-06 9 38 (2011) (“AT&T/Qualcomm Order”); Applications of AT&T Inc. and
Centennial Communications Corp., Memorandum Opinion and Order, 24 FCC Rcd 13915, 13935 § 43 (2009);
Applications of Cellco Partnership d/b/a Verizon Wireless and Atlantis Holdings LLC, Memorandum Opinion and
Order and Declaratory Ruling, 23 FCC Rcd 17444, 17473 q 53 (2008)).

** NPRM, 27 FCC Red at 11722 9 26 (citing AT&T/Qualcomm Order, 26 FCC Red at 17606 9 38).

** Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Fifteenth Report, 26 FCC
Recd 9664, 9824 9273 (2011) ( “Fifteenth Report”); Sprint Nextel Corporation and Clearwire Corporation,
Memorandum Opinion and Order, 23 FCC Rcd 17570, 17596 4 61 (2008).

*® Comments of Joseph Euteneuer, Sprint CFO, Deutsche Bank Media, Internet & Telecom Conference (Mar. 10,
2014).

" Comments of Dan Hesse, Sprint CEO, UBS Global Media and Communications Conference (Dec. 10, 2013).
Hesse noted,” two years, it will be more like 150 megabits to 180 megabits per second because we have a 120
megahertz of spectrum on Clearwire and what we're able to do is rather than have a whole bunch of 20s, slap them
basically into two big massive 60s megahertz that can go really, really fast, and that's leading-edge technology.” Id.
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existing mobile satellite service licensees in the AWS-4 band.*® The FCC has repeatedly

recognized that terrestrial use of this spectrum will enhance competition and innovation in

mobile broadband,” and has identified the spectrum as being available for mobile wireless
. 30

services.

* H Block (10 megahertz): The Commission adopted service, technical, and licensing rules for
this spectrum’' and recently completed an auction in which all 176 licenses offered were
32
won.

In addition, since “available” spectrum includes spectrum that “will meet the criteria for
suitable spectrum in the near term,”> spectrum should be included in the screen once the FCC
has adopted service rules and the date for the FCC to license such spectrum has been announced.
For spectrum that already is licensed, but with respect to which the FCC modifies its rules to
enable the provision of mobile telephony/broadband, that spectrum should be included in the
screen once the revised rules are adopted.

Finally, the Commission’s screen should not differentiate among different spectrum
bands suitable for mobile telephony/broadband. As the FCC has recognized, different spectrum
bands have unique propagation characteristics and deployment requirements, each with their own
strengths and weaknesses depending on the circumstances and needs of various consumers and
markets.’® The propagation characteristics of lower band spectrum allow it to “provide superior
coverage over larger geographic areas,” making it “‘ideal for delivering advanced wireless
services to rural areas.””> But “higher-frequency spectrum may be just as effective, or more
effective, for providing significant capacity, or increasing capacity, within smaller geographic
areas.”® Indeed, the FCC noted that higher-band spectrum “can be ideally suited for providing
high capacity where it is needed, such as in high-traffic urban areas.”’ In sum, no particular
band can be said to be always superior — or inferior — to others. Service providers determine
what spectrum they need based on multiple factors including technical requirements and

¥ See Service Rules for Advanced Wireless Services in the 2000-2020 MHz and 2180-2200 MHz Bands, Report and
Order and Order of Proposed Modification, 27 FCC Red 16102 (2012) (“AWS Order™).

2 See AWS Order, 27 FCC Rcd at 16103 9 1; see also FCC, Connecting America: The National Broadband Plan, at
87-88 (Mar. 2010); Fixed and Mobile Services in the Mobile Satellite Service Bands at 1525-1559 MHz and 1626.5-
1660.5 MHz, 1610-1626.5 MHz and 2483.5-2500 MHz, and 2000-2020 MHz and 2180-2200 MHz, Notice of
Proposed Rulemaking and Notice of Inquiry, 25 FCC Red 9481, 9490-91 9 21 (2010); Fixed and Mobile Services in
the Mobile Satellite Service Bands at 1525-1559 MHz, 1626.5-1660.5 MHz, 1610-1626.5 MHz and 2483.5-2500
MHz, and 2000-2020 MHz and 2180-2200 MHz, Report and Order, 26 FCC Red 5710, 57109 1 (2011).

30 See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, Sixteenth Report, 28
FCC Rced 3700, 3777 9 99 (2013).

! Service Rules for Advanced Wireless Services H Block — Implementing Section 6401 of the Middle Class Tax
Relief and Job Creation Act of 2012 Related to the 1915-1920 and 1995-2000 MHz Bands, Report and Order, 28
FCC Rcd 9483 (2013).

** Auction of H Block Licenses in the 1915-1920 MHz and 1995-2000 MHz Bands Closes; Winning Bidder
Announced for Auction 96, Public Notice, DA 14-279 (rel. Feb. 28, 2014).

3 AT& T/Qualcomm Order, 26 FCC Red at 17606 9 38, n.117.

3* See Fifteenth Report, 26 FCC Red 9664.

% Fifteenth Report, 26 FCC Red at 9833 292 (quoting Service Rules for the 698-746, 747-762, and 777- 792 MHz
Bands, Second Report and Order, 22 FCC Red 15289, 15349 9 158 (2007)).

*® Fifteenth Report, 26 FCC Red at 9836 9 296 (citation omitted).

*7 Fifteenth Report, 26 FCC Red at 9837 9 296 (citation omitted).
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consumer demand, and the Government should not substitute its judgment for the dynamics of
the market, preferences of consumers and technological development by imposing an arbitrary
distinction between the higher- and lower-band spectrum.

Unlicensed spectrum in higher spectrum bands is a valuable complement to licensed spectrum.

Unlicensed spectrum in higher bands, as a complement to licensed spectrum, plays an
important role in meeting ever increasing consumer demand for broadband services. Unlicensed
spectrum helps deliver speed and capacity to consumers by enabling the efficient offload of
mobile traffic from congested, licensed spectrum onto less congested, unlicensed spectrum.
Continued availability of unlicensed spectrum in higher bands — such as the recent FCC actions
to make an additional 100 MHz of unlicensed spectrum available in the 5 GHz band — will
continue to promote these results.

Lower band spectrum that is ideal for the provision of mobile broadband should continue
to be made available on a licensed basis, to spark continued substantial investment in those
bands. Indeed, the 2012 Spectrum Act requires the 600 MHz spectrum in the broadcast incentive
auction to be offered on a licensed basis, and only allows the FCC to permit unlicensed
operations in guard bands that are “no larger than is technically reasonable to prevent harmful
interference between licensed services outside the guard bands.”*® The FCC should follow that
same approach when adopting service rules to govern future spectrum allocations.

Conclusion.

The Committee’s white paper aptly recognizes the critical role that spectrum policy plays
in addressing consumer demand, enabling innovation and fostering investment. Mobile Future
thanks the Committee for inviting feedback on the white paper and stands ready to provide the
Committee additional feedback as it considers these important issues.

Respectfully submitted,

/s/ Jonathan Spalter

Jonathan Spalter, Chair

Allison Remsen, Executive Director
Rachael Bender, Policy Director

Mobile Future

1325 Pennsylvania Avenue, N.W., Suite 600
Washington, D.C. 20004

www.mobilefuture.org

32012 Spectrum Act § 6407(b) and (c).
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April 25, 2014

Honorable Fred Upton

Chairman

Committee on Energy and Commerce
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515

Honorable Greg Walden

Chairman

Subcommittee on Communications and Technology
Committee on Energy and Commerce

U.S. House of Representatives

2125 Rayburn House Office Building

Washington, D.C. 20515

Dear Chairman Upton and Chairman Walden:

Motorola Mobility LLC (“Motorola Mobility”) appreciates the opportunity to comment
on the Committee on Energy and Commerce (“Committee”) white paper regarding
modernization of U.S. spectrum policy. As the Committee recognizes, spectrum is a
fundamental resource to the wireless industry. Effective spectrum policy is key to realizing the
economic, cultural, and consumer benefits of continued development of wireless broadband
technology. As a result, it is a national imperative for policymakers to identify and implement
spectrum policies that promote innovation and economic development. The Committee’s white
paper is an important step in this process.

Motorola Mobility’s comments addresses three of the many important policy issues
raised in the white paper: (1) the role, allocation, and management of unlicensed spectrum in the
wireless ecosystem; (2) the development of spectrum sharing mechanisms to encourage efficient
spectrum use; and (3) the regulation of receiver performance to combat increasing interference
problems. These issues are central to ensuring the efficient and rational use of spectrum, and the
satisfactory resolution of each is critical to the development of successful spectrum policies in
the United States.

. A BALANCED APPROACH TO SPECTRUM POLICY ACCOMMODATING
BOTH LICENSED AND UNLICENSED SPECTRUM IS ESSENTIAL TO
MEETING INCREASING CONSUMER DEMANDS FOR WIRELESS
BROADBAND SERVICES.

Motorola Mobility supports a balanced approach to spectrum policy that accommodates
both licensed and unlicensed spectrum use. While allocating additional licensed spectrum
enables the provision of robust mobile broadband services, the availability of unlicensed



spectrum plays an important, complementary role. Because unlicensed spectrum offers lower
barriers to entry, it promotes innovation by providing opportunities for entrepreneurs and other
new market entrants.

There will always be a critical need for licensed spectrum. Commercial mobile radio
services (“CMRS”) require a baseline level of certainty regarding capacity and quality of service
that can best be delivered using licensed spectrum. Additional licensed spectrum, particularly
low band spectrum, will play a key role in satisfying future data traffic demands in urban as well
as rural areas. From a device perspective, the certainty and interference protection associated
with exclusively licensed spectrum allows manufacturers to develop diverse consumer-oriented
products that can do more, perform faster, and cover a greater area. Therefore, Congress, the
Federal Communications Commission (“FCC”), and other Federal agencies must continue to
work together to bring additional licensed spectrum resources to the market.

At the same time, however, unlicensed spectrum is an important counterpart. Unlicensed
spectrum fostered the development of numerous technologies that have helped the industry use
available spectrum more efficiently. Popular standards such as Bluetooth and Near Field
Communication (“NFC”) rely on unlicensed spectrum. Manufacturers implement Bluetooth
wireless technology into products as diverse as automobiles and medical devices, and Bluetooth-
enabled devices are available worldwide. For example, more than 2.5 billion Bluetooth-enabled
products were shipped in 2013.> And researchers estimate that by 2018 the installed base of
Bluetooth-enabled devices will grow to almost 10 billion.? Perhaps most importantly, unlicensed
spectrum led to the innovation of Wi-Fi. Wi-Fi technology has had a transformative effect on
the way consumers transmit and receive data. Recent analysis has found that Wi-Fi traffic in the
United States is growing by 68 percent per year, and that by 2017, 86 percent of U.S. homes will
have Wi-Fi.®> By 2017, there will be over 7 billion Wi-Fi devices in use globally.*

Furthermore, as wireless demand continues to grow at an escalating pace, unlicensed
spectrum increasingly will be crucial to reducing congestion and maintaining the quality of
service that consumers have come to expect from devices the rely on licensed spectrum. As FCC
Chairman Tom Wheeler remarked recently, “[u]nlicensed has been not only a key to innovation,
not only a key to making wireless something manifest to consumers in their daily lives in a very

! Bluetooth SIG, “Our History,” http://www.bluetooth.com/Pages/History-of-Bluetooth.aspx (last visited

April 25, 2014).
2

Press Release, ABI Research, With an Installed Base of 10 Billion Devices Expected in 2018, Bluetooth
will be an Essential Tool for Building the Internet of Everything (Aug. 6, 2013) available at
https://www.abiresearch.com/press/with-an-installed-base-of-10-billion-devices-expec.

3

Raul Katz, Telecom Advisory Services LLC, Assessment of the Economic Value of Unlicensed Spectrum
in the United States 4, February 2014, available at http://www.wififorward.org/wp-content/uploads/2014/01/Value-
of-Unlicensed-Spectrum-to-the-US-Economy-Full-Report.pdf.

4

Press Release, Strategy Analytics, US Wi-Fi Households to Own Average of 11 Wi-Fi Devices in 2017
says Strategy Analytics (Feb. 27, 2014), available at
http://www.strategyanalytics.com/default.aspx?mod=pressreleaseviewer&a0=5483.
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easy way . . . but it has also been a great enabler of the licensed services and the ability to offload
services from the licensed.”® According to Cisco, 45 percent of the United States’ mobile data
traffic was offloaded in 2013 — a figure that is estimated to grow to 52 percent of all traffic by
2018.° Beyond just alleviating congestion, Wi-Fi offload has a significant economic impact:
researchers estimate that Wi-Fi offloading generates a total economic surplus of $12.602 billion
and contributed $3.102 billion to GDP in 2013.”

As more devices use unlicensed spectrum technologies to transmit and receive data,
licensed networks will experience reduced congestion and customers will enjoy improved
service quality, illustrating how licensed and unlicensed spectrum work effectively hand-in-hand.
It is important to complement traditional licensed networks with those utilizing unlicensed
spectrum, and future spectrum policies should continue to balance both licensed and unlicensed
regulatory models to promote efficient spectrum use.

1. SPECTRUM SHARING IS AN IMPORTANT TOOL TO ENCOURAGE
EFFICIENT SPECTRUM USE BY ALL USERS.

Motorola Mobility supports the development of spectrum sharing technologies as
mechanisms to achieve more efficient and productive use of spectrum. Although exclusively
licensed spectrum may be optimal for certain quality of service and commercial services, an
increasingly congested spectrum environment renders some amount of spectrum sharing
necessary and inevitable. Indeed, dynamic spectrum sharing has been a longstanding company
endeavor; Motorola, Inc. pioneered the concept of mitigating interference through the use of a
geolocation database. Such databases — as well as temporal sharing, geographic sharing, and
other dynamic sharing technologies — are already utilized to improve spectrum efficiency and
facilitate sharing. Perhaps most important, maximizing the use of spectrum that is currently
unused or underused can help meet growing broadband demand. In this respect, spectrum
sharing plays an important role in helping to achieve the Nation’s goals of providing quality
broadband service to all Americans.

To facilitate the most seamless implementation of sharing technologies possible, the
mobile wireless industry is committed to working with Federal users to identify the bands and
mechanisms best suited for robust sharing. To that end, it will be increasingly important to
introduce appropriate incentives for all parties, including industry and government spectrum
users, to collaborate in creating a viable framework under which sharing can operate effectively
and efficiently. A good example of such collaborative efforts is the FCC’s Further Notice of

> Tom Wheeler, Chairman, Federal Communications Commission, Remarks at the LEARN Workshop to

Discuss Unlicensed Spectrum Issues (Nov. 8, 2013) (video available at http://www.fcc.gov/events/learn-workshop-
discuss-unlicensed-spectrum-issues (last visited Dec. 19, 2013)).
6

Press Release, Cisco, Cisco Visual Networking Index Forecast Projects Nearly 11-Fold Increase in Global
Mobile Data Traffic from 2013 to 2018 (Feb. 5, 2014), available at http://newsroom.cisco.com/press-release-
content?type=webcontent&articleld=1340551.

7

Katz, supra note 2, at 9.



Proposed Rulemaking in the 3.5 GHz proceeding that was released just this week.® In the
FNPRM, while the FCC proposed to adopt exclusion zones first proposed by NTIA in 2010, the
FCC also stressed that those zones would serve only as a starting point, and that further dialogue
is planned with NTIA to reassess the zones — a reassessment that will include industry input and
analysis. Motorola Mobility applauds the FCC’s recognition that ongoing engagement with both
federal and industry partners is crucial in evaluating and evolving the Nation’s spectrum policies.

I11. GOVERNMENT REGULATION OF RECEIVER PERFORMANCE IS
UNNECESSARY AND UNDESIREABLE.

Despite wireless industry standards developing organizations working for years on
various technical measures to enhance the capabilities of all elements of the wireless systems,
including receivers, some parties persist in calling for direct government regulation of receiver
standards. There is no need for government regulation of receiver performance for devices
operating in the wireless ecosystem, as stiff competition in the wireless industry makes the
production of high-quality receivers a commercial necessity. Although growing demand for
broadband capacity requires wireless systems to operate closer in frequency, space, and time,
which leads to the increased potential for interference between devices, the industry is
proactively addressing these challenges. In order to continue to meet customer expectations,
receiver performance will continue to improve, without the need for top-down government
regulation.

As the Committee recognizes, one way to address interference is through improved
receiver performance. However, the wireless industry has led this effort, developing, on its own
volition, technical standards governing all components of the mobile broadband platform,
including specifications for both receiver and transmitter performance. These standards have
allowed the industry to develop receivers that are extremely resistant to interference. The
remarkable success of this system is evidenced by the relatively small number of interference
situations requiring the FCC’s involvement, as the agency itself has recognized.® And market
forces ensure that the industry will continue to develop these types of solutions in the absence of
additional regulatory processes, because the highly competitive U.S. wireless industry, which is
at the forefront of developing robust receivers, drives manufacturers to adapt and innovate
rapidly to meet consumer demand.

Indeed, increased regulation would serve only to slow down industry innovation and
could be counter-productive. In contrast to regulations that may be technically obsolete as soon

8 See Amendment of the Commission’s Rules with Regard to Commercial Operations in the 3550-3650 MHz

Band, Further Notice of Proposed Rulemaking, GN Docket No. 12-354, FCC 14-49 (rel. Apr. 23, 2014).

o See Interference Limits Policy — The Use Of Harm Claim Thresholds To Improve The Interference

Tolerance Of Wireless Systems at 17, White Paper, Receivers and Spectrum Working Group, FCC Technological
Advisory Council, February 6, 2013 (“TAC White Paper”) available at
http://transition.fcc.gov/bureaus/oet/tac/tacdocs/WhitePaper TACInterferenceL imitsv1.0.pdf (“Interference
negotiations between parties in the same service (e.g., cellular) are common, and the FCC is rarely if ever called
upon.”).
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as they have been adopted, industry-driven processes allow manufacturers to react swiftly to
evolving wireless technologies and changing customer demands. No need exists for top-down
regulation, costly rulemaking proceedings, or additional testing and certification requirements
when wireless industry members already are heavily incentivized by competition to develop
measures to effectively address interference issues.

At bottom, any benefit from increased government regulation of receiver performance
would be outweighed by the costs. Instead, interference issues are best addressed by allowing
the industry to continue its consensus-based approach to receiver standards.

Sincerely,
/s Melissa Glidden Tye

Melissa Glidden Tye
Head of Federal Policy

Alexander Gerdenitsch
Radio Spectrum Engineer

Motorola Mobility LLC
1101 New York Ave., N.W.
Suite 210

Washington, D.C. 20005

cc: Hon. Henry A. Waxman, Ranking Member, Committee on Energy and Commerce
Hon. Anna Eshoo Ranking Member, Subcommittee on Communications and
Technology



RESOLUTION OF THE NATIONAL ASIAN PACIFIC
AMERICAN CAUCUS OF STATE LEGISLATORS

Calling on the Federal Government to Make More Wireless Spectrum
Available to Promote Economic Development, Increase Innovation in
Education and Healthcare, and to Offer More Choices for Consumers

WHEREAS, the National Asian Pacific American Caucus of State Legislators (NAPACSL)
consists of over 100 state elected officials with Asian or Pacific Islander ancestry;

WHEREAS, Asian Americans and Pacific Islanders are one of the fastest growing ethnic
populations in the United States, having increased 43.3% from 2000 to 2010;

WHEREAS, 18.5 million Asian Americans and Pacific Islanders currently represent 5.6% of the
U.S. population, and are projected to increase to 6.5% by the year 2020, and to 9.3% by 2050;

WHEREAS, NAPACSL recognizes the hopes, aspirations, and concerns of Asian Americans and
Pacific Islanders, and works to advance these interests through public policy deliberations;

WHEREAS, extraordinary advances in information and communications technology have
forever changed the way people interact with one another, and the wireless industry in particular
has revolutionized society through new devices, services, and applications;

WHEREAS, the demand by Americans for wireless communications has surpassed its demand
for wireline services as the latest fourth generation (4G) wireless technology can provide speeds
that match wireline services;

WHEREAS, Internet data traffic through wireless mobility has skyrocketed more than 275%
since 2010 and is expected to increase another 26-fold by 2015;



WHEREAS, American leadership in mobile communications is being challenged by global
competition as more than 150 carriers in 60 countries are working to deploy 4G services and
other countries are on track to exceed American wireless spectrum supply, while the future
competitiveness of America’s wireless industry depends on the availability of more spectrum
within the United States;

WHEREAS, in June 2010, President Obama issued a Presidential Memorandum entitled,
“Unleashing the Wireless Broadband Revolution,” declaring that “the world is going wireless,
and we must not fall behind,” and that the resurgence of American productivity growth largely
reflects investments by American companies, the public sector, and citizens in the new
communications technologies that created the Internet;

WHEREAS, the 2010 Presidential Memorandum acknowledges that expanded wireless
broadband access will trigger the creation of innovative new businesses, provide cost-effective
connections in rural areas, increase productivity, improve public safety, and allow for the
development of mobile telemedicine, telework, distance learning, and other new applications that
will transform Americans’ lives;

WHEREAS, the 2010 Presidential Memorandum warns that this new era in global technology
leadership will only happen if there is adequate spectrum available to support the forthcoming
myriad of wireless devices, networks, and applications that can drive the new economy;

WHEREAS, the 2010 Presidential Memorandum charges the National Telecommunications and
Information Administration, Federal Communications Commission (FCC) and other federal
government agencies to develop a plan for making available 500 MHz of additional spectrum
over the next 10 years;

WHEREAS, in his 2011 State of the Union address, President Obama announced his “Wireless
Innovation and Infrastructure Initiative,” setting the goal of enabling businesses to provide high-
speed wireless services to at least 98 percent of all Americans within five years by freeing up
500 MHz of additional spectrum by using voluntary incentive auctions and more efficient use of
government spectrum;

WHEREAS, in February 2012, the Obama Administration issued a report entitled, “The
Economic Benefits of New Spectrum for Wireless Broadband,” finding that the amount of
wireless spectrum currently allocated to the private sector is insufficient to handle the projected
growth in demand, even with technological improvements allowing for more efficient use of
existing spectrum and significant investment in new facilities;

WHEREAS, the 2012 Obama Administration report concludes that the only feasible way to
realize the full potential of wireless broadband is to make more new spectrum available for
wireless services;



WHEREAS, in 2012, Congress passed the Middle Class Tax Relief and Job Creation Act of
2012 which included the Spectrum Act, authorizing the FCC to conduct incentive auctions of
spectrum originally held by broadcast television industry to be repurposed for new commercial
wireless communications needs, and the FCC is working on its implementation;

WHEREAS, in June 2012, the FCC Chairman appointed the mHealth Task Force, consisting of a
group of the nation’s leading wireless healthcare technology experts from industry, government,
and academia to assess the opportunities and challenges facing the adoption of wireless health
technologies;

WHEREAS, after conducting extensive research and stakeholder outreach, the FCC mHealth
Task Force recommended that the FCC should make more licensed mobile spectrum available to
ensure reliable connectivity for spectrum-intensive healthcare services such, as live video,
remote monitoring, radiological imaging, and other medical applications;

WHEREAS, in June 2013, President Obama announced his “ConnectED Initiative,” challenging
the FCC to connect 99% of America’s students through next-generation broadband to, and high-
speed wireless within, their schools and libraries with broadband speeds of no less than 100
Mbps and with a target of 1 Gbps;

WHEREAS, the ConnectED Initiative urges the private sector to innovate with educational
devices supported by high-speed networks to expand the world of online learning and interactive
content, create personalized education software that adapts to students’ needs, and develop other
breakthrough advances in assessing students’ understanding and mastery of subjects;

WHEREAS, cutting-edge wireless devices that could replace printed textbooks, educational
software that incorporates rich visualizations of complex concepts and foreign languages, and
other digital learning technologies that create rigorous and engaging classes are all heavily
dependent on the scarce spectrum currently available on school campuses;

WHEREAS, in June 2013, President Obama issued a second Presidential Memorandum entitled,
“Expanding America’s Leadership in Wireless Innovation,” urging more spectrum be made
available as promptly as possible for the benefit of consumers and businesses, while, at the same
time, ensuring that federal, state, local, tribal, and territorial governments are able to maintain
mission critical capabilities that depend on spectrum today and efficiently meet future
requirements;

WHEREAS, the wireless industry’s contributions to the economy have grown five times faster
than the rest of the economy over the last decade and these investments support IT-intensive
sectors such as education, healthcare, and energy;



WHEREAS, the broadband industry has invested nearly $1.2 trillion dollars since 1996, and in
2012 alone, the American wireless carriers made $30.1 billion in incremental capital investment,
which averages about $94 of private sector investment per subscriber;

WHEREAS, every $1 invested in wireless broadband innovations generates an additional $7 to
10 in national GDP, and, on average, wireless industry jobs pay 50% more than the national
average of other production workers;

WHEREAS, America’s wireless industry is ready to expand and improve the 4G networks by
make significant investments of up to $53 billion over the next four years, which could account
for $73 to $151 billion in GDP growth and 371,000 to 771,000 new jobs;

WHEREAS, the “mobile app” economy has already created 466,000 American jobs since the
iPhone was first introduced in 2007, and, as of September 2012, there are over 28 independent
non-carrier app stores, offering over 2.7 million apps for eleven different operating systems;

WHEREAS, NAPACSL understands that 48% of Asian Americans and Pacific Islanders own
and use mobile smartphones, which is a higher rate than any other ethnic or general population
group in the U.S,;

WHEREAS, 87% of Asian Americans and Pacific Islanders enjoy access to the Internet, which is
also a higher rate than any other ethnic or general population group, and Asian Americans and
Pacific Islanders spend about three and a half times more time online than other groups;

WHEREAS, NAPACSL recognizes that the spectrum crunch in wireless demand could
negatively impact Asian Americans and Pacific Islanders as consumers, workers and
entrepreneurs disproportionately than it would impact other population groups;

THEREFORE, BE IT RESOLVED, that the National Asian Pacific American Caucus of State
Legislators applauds President Obama’s Wireless Innovation and Infrastructure Initiative, which
calls for nearly doubling the amount of spectrum available for wireless broadband in the next ten
years, by freeing up 500 MHz of spectrum currently allocated for other uses;

BE IT FURTHER RESOLVED, that NAPACSL calls upon the federal government to hasten its
efforts to implement the President’s goals of identifying and repurposing for commercial use
spectrum currently used by government agencies as rapidly as possible;

BE IT FURTHER RESOLVED, that NAPACSL applauds Congress for passing the Spectrum
Act to repurpose spectrum held by the broadcast industry to be used for wireless broadband;

BE IT FURTHER RESOLVED, that NAPACSL calls upon the FCC to quickly implement
incentive auctions in response to the Spectrum Act and allow all bidders to participate so that the
government can raise the most revenues and the private sector investments can continue to make
advancements in mobile technology and create jobs;



BE IT FURTHER RESOLVED, that NAPACSL calls upon the federal government to develop
policies and procedures to promote vibrant and healthy secondary markets that allow private
sector institutions the flexibility to enter into agreements that make the best use of all spectrum
assets; and

BE IT FINALLY RESOLVED, that a copy of this resolution be transmitted to the President of
the United States, Members of Congress, and the Federal Communications Commission.

SPONSORED BY: Representative Ken Ito, Hawaii
COMMITTEE: Economic Development Committee
ADOPTED ON AUGUST 13, 2013, AT ANNUAL MEETING IN ATLANTA, GEORGIA

CERTIFIED BY: Representative Sharon Tomiko Santos, Washington, NAPACSL Chair



National

NB C C Black

Chamber of Commerce ®

4400 Jenifer St NW Suite 331 Washington, DC 20015
202-466-6888 Fax 202-466-4918
www.natiomlbec.org info@natiomalbec.org

NBCC comments to the House Energy and Commerce Committee about the upcoming rewrite of
the Telecom Act

April 25, 2014

Dear Chairmen Upton and Walden and Ranking Members Waxman and Eshoo,
We are writing to applaud you for undertaking the bipartisan process of updating the laws and
regulations that govern our country’s communications marketplace.

For too long, these laws have been overtaken by technological and marketplace change and for
too long they have not fostered the best environment for our consumers, small businesses and
most importantly, people of color.

The constituents of the NBCC — small businesses in African American communities — benefit
greatly from our communications landscape. Government policies that encouraged the
availability of broadband and its adoption have had a profound effect on the economic health and
availability of jobs within minority communities throughout the United States.

Broadband enables countless opportunities that benefit African-American small businesses
which, according to the U.S. census, are growing at the rate of 45% - one of the highest and
fastest growing segments of the U.S. economy. To continue that progress, we need Congress to
move forward with updating our communications laws.

As you look to update our laws, it is important to remember that simpler is usually better and that
overly-complex new laws tend to hurt small businesses the most. That is why the NBCC
supports simple principles for the future law, that:

. Provides the same opportunities for innovation and growth in the Internet economy
regardless of technology or platform

. make sure there is a clear and documented harm to customers that cannot be fixed by
the market before the government intervenes; and

. preempt state and local municipalities from imposing barriers or patchwork laws and
regulations that place heavy burdens on minority owned small businesses

With these simple principles, we can move our communications laws forward and help speed the
innovation and certainty needed for minority small business owners to bring their products and



services to market. Establishing a clear bipartisan approach to move this legislation is paramount
and NBCC will help build consensus across any political and ideological divisions. Updating our
country’s communications laws are too important to our small businesses to get stuck in a

Washington morass and we urge all of you to move forward with this update in a timely manner.

Sincerely,

Harry C. Alford
President/CEO



Modernizing Spectrum Policy
Questions from the House Committee on Energy and Commerce

Responses of the National Cable & Telecommunications Association

Question 1: “As discussed in white paper #1 on Modernizing the Communications Act,
the telecommunications industry has experienced a great deal of convergence in recent
years. One result is that the current licensing structure at the FCC may no longer be the
most efficient or appropriate method to maximize spectrum use. The FCC is responsible
for licensing spectrum for a number of services, including public safety, fixed and mobile
wireless, broadcast television and radio, and satellite. Although many of the processes are
the same among these services, the licensing authority is housed in disparate bureaus.
What structural changes, if any, should be made to the FCC to promote efficiency and
predictability in spectrum licensing?”’

Response 1: NCTA does not have a position on the specific question of structural changes
in the FCC licensing organization. NCTA agrees, however that Congress and the FCC
should focus on the trend of convergence as they make both licensed and unlicensed
spectrum policy. To account for convergence and to promote innovation, we suggest that
Congress and the FCC avoid laws or rules that mandate specific technical approaches or
standards.

Question 2: “Spectrum users are allowed to operate without an FCC license—subject to
certain technical rules—in spectrum that is designated as ‘unlicensed.’ In 1985, the FCC
opened up frequency bands, including the 2.4 GHz band, for unlicensed communications,
and has since allocated other bands specifically for unlicensed operators. Users of
unlicensed spectrum do not have exclusive use rights and are subject to interference by
others. While operators do not need a license, they must abide by other regulatory
safeguards, including authorization of equipment, accepting any interference and not
causing harmful interference to others, and ceasing operations upon FCC notification.
There is vigorous debate over the appropriate role for unlicensed spectrum in the wireless
ecosystem, particularly following the passage of the Spectrum Act. The Act requires the
FCC to auction all spectrum made available by the incentive auction, but allows for
unlicensed use in guard bands. Some contend that there is an ample amount of unlicensed
spectrum available and that assigning spectrum via exclusive licensing is the most
effective, efficient, and economically responsible way to allocate spectrum. Others argue
that repurposed spectrum should be allocated for unlicensed use for similar reasons. What
role should unlicensed spectrum play in the wireless ecosystem? How should unlicensed
spectrum be allocated and managed for long-term sustainability and flexibility?”

Response 2: Unlicensed wireless technologies are central to U.S. growth and innovation.
Recent studies demonstrate that the annual contribution of the unlicensed wireless sector
to the U.S. economy is more than $200 billion. Unlicensed spectrum powers the widest
diversity of applications of any use of spectrum — including home Wi-Fi networks, large
outdoor Wi-Fi networks like CableWiFi, communications and automation systems used



by businesses, short-range connectivity through Bluetooth and ZigBee, RF identification
systems, and educational networks in schools and libraries, with more applications
emerging each year. The use of unlicensed technologies is growing faster than either
wireline or licensed wireless technology. Soon, unlicensed traffic will surpass all other
modes of communications as the final link to consumers. Unlicensed wireless networks
already carry far more data than licensed wireless networks, and, in fact, strongly support
licensed networks through offload. But unlicensed spectrum resources have not grown
with consumer demand. Congress and the FCC should therefore pursue a balanced
spectrum policy and consider ways to increase both licensed and unlicensed spectrum
wherever possible. The following should all be a core part of a balanced U.S. spectrum
policy: (1) creating new designations for unlicensed spectrum wherever possible, (2)
protecting existing unlicensed designations, and (3) adopting pro-growth technical rules
for unlicensed bands that continue to protect incumbent licensees from harmful
interference.

Question 3: “Spectrum sharing is one proposed technological solution that addresses the
issue of spectrum scarcity and encourages efficiency. There are multiple ways to share
spectrum, including geographic sharing, temporal sharing, and sharing through dynamic
spectrum access. In July 2012, the President’s Council of Advisors on Science and
Technology (PCAST) issued a report on ways to realize the full potential of government
held spectrum. The report concluded that sharing is the most efficient way to utilize
spectrum and directed the Secretary of Commerce to immediately identify 1,000 MHz of
federal spectrum for shared use. However, others assert that spectrum sharing is only part
of the solution to spectrum scarcity and that clearing unused or underused federal for
exclusive commercial use is a vital part of any strategy for maximizing spectrum
resources. In order to enable this sort of reallocation, bipartisan legislation has been
introduced in the House that would allow government spectrum users an option to
relinquish spectrum and receive a portion of net auction revenues instead of relocation
costs, a structure similar to that of the broadcast television spectrum incentive auctions.
What should be done to encourage efficient use of spectrum by government users?”

Response 3: Government use of spectrum resources is critical to a wide range of national
interests. National spectrum policy should recognize the importance of reliable
government agency access to spectrum resources. At the same time, Congress, the FCC,
and NTIA should work to identify instances where private use of a band would be more
efficient and government users can move without undermining government needs — or,
where this is not possible, where government and private users can share a band. The
first step in this exploration is a better mechanism for sharing information between public
and private spectrum users. Government agencies work hard to engage with private
entities, but there is not a mechanism that allows the exchange of technical data and ideas
in a reasonable timeframe while protecting sensitive information. Congress could
promote sharing by creating such a mechanism.

Question 4: “Given the enormous economic benefits of innovation spurred by
commercial spectrum availability, both the government and the private sector are
concerned with making more spectrum available to meet commercial demand. When



discussing available resources, the FCC considers spectrum to be ‘currently available’ if
providers have the legal authority to build out and provide services using that band, or ‘in
the pipeline” if it is not currently available for commercial services but there are
government plans to make it available to commercial providers within the next three
years. Congress and the FCC have worked to increase the amount of spectrum available
to commercial providers, including through the provisions for auctions and relocation in
the Middle Class Tax Relief and Job Creation Act. What other steps can be taken to
increase the amount of commercially available spectrum?”’

Response 4: Congress, NTIA, and the FCC can increase the amount of commercially
available spectrum by designating bands for unlicensed use where higher-power licensed
use is not possible or where licensed operations entitled to interference protection are
otherwise infeasible. Unlicensed technologies can fill in temporal or geographic gaps
where incumbents do not operate, can operate at lower power (and therefore share more
effectively) than most licensed technologies deployed today, and can more easily share a
band with an incumbent that uses a band lightly but cannot move (as is the case in the 5
GHz U-NII-1 and U-NII-4 bands, for example). Leaving these bands underutilized by
incumbents would allow inefficiencies to persist and result in underutilization of U.S.
spectrum resources.

Question 5: “In order to issue spectrum licenses, the Communications Act requires the
FCC to make an affirmative finding that granting the license serves the public interest,
convenience, and necessity. Moreover, the Act prohibits the FCC from basing its finding
on the expectation of auction revenues. Should the Act permit the FCC to use expected
auction revenue as the basis for a public interest finding? What criteria should the FCC
consider as part of its analysis?”

Response 5:  Congress should preserve the prohibition on basing a public interest finding
on expected auction revenue. The goal of federal spectrum policy should be to serve the
public interest by maximizing the total utility of the spectrum resource. It should not be
to increase government revenues from auctions. Auctioning is frequently the best
mechanism for maximizing total utility, but this is not always the case. Under existing
law, the FCC can choose an auction mechanism in order to increase utility, but should not
do so for the government-focused reason of increasing revenues if a non-auction
approach maximizes utility.

Question 6: “The FCC’s existing process manages spectrum use through allocation and
assignment — bands are allocated for specific services or classes of users, and licenses
for use of specific portions of spectrum are assigned to entities. Many of the existing
allocations were made because certain spectrum bands are better suited for certain uses.
However, changes in technology have changed assumptions over the years. While
restrictions have eased in recent years, there are still certain limited-use spectrum
licenses. Flexible use licenses permit licensees to use their spectrum for any service,
including wireless, broadcast, or satellite services. Should all FCC licenses be flexible
use? In what instances should the Commission exercise control over the service offered?
How can the Act enable better use of spectrum, either flexible or specified?”



Response 6: NCTA does not have a position on whether all licenses must be fully
flexible.

Question 7: “Finite supply and ever increasing demand have created the scarcity around
which the FCC’s regulatory controls are based. The FCC has placed limitations on
spectrum holdings in a number of ways. In mobile wireless, the Commission has
implemented policies that included the cellular cross-interest rule, the Personal
Communications Service (PCS) cross-ownership rule, and the Commercial Mobile Radio
Services spectrum cap. Currently, the Commission conducts a case-by-case analysis of
spectrum aggregation for each entity. The two-part “spectrum screen” first analyzes
changes in market concentration that would result from the proposed transaction, and
then examines the amount of spectrum that is suitable and available on a market-by-
market basis. Prompted by the passage of the Middle Class Tax Relief and Job Creation
Act, the FCC initiated a proceeding to review existing policies regarding mobile
spectrum holdings to determine whether they still satisfy the statutory goals of promoting
competition and avoiding excessive concentration of licenses, given changes in
technology, spectrum availability, and the overall marketplace. The FCC has considered
other tools to try and enhance competition within the wireless services market. Among
these are spectrum “‘set-asides,” where blocks of spectrum are reserved for a particular
type of bidder; bidding credits, which provide a discount on winning bids to small
businesses or to specific groups like women and minorities to encourage bidding; and
auction design, including reserve prices, package bidding, and proposed restrictions on
bidder eligibility. Given the complexity of spectrum auctions, these policies have been
criticized for altering the playing field and distorting outcomes. What principles should
Congress and the FCC consider when addressing spectrum aggregation limits? How has
the converging marketplace and growing demand for services changed the discussion of
spectrum aggregation?”’

Response 7: NCTA does not have a position on this issue.

Question 8: “The FCC further promotes efficient use of spectrum through the build-out
requirements and operating rules attached to licenses. Build-out rules require licensees to
construct and activate infrastructure within a certain timeframe, or risk losing that license.
The operating rules require some licensees to return a license if not used for any 12-
month period after construction, promoting the active and continual use of spectrum.
These provisions help to ensure that spectrum that is not fully utilized becomes available
to those who will put it to dynamic use. Should the Act promote competitive and efficient
use of spectrum in this way? How effective is the current Act in doing so? How
effectively has the FCC used the tools at its disposal to encourage competition?”’

Response 8: A great benefit of unlicensed designations is that they do not require a build-
out requirement to incentivize high utilization. Because no one party controls access to
the band, only those parties that invest can benefit from the band. NCTA sees value,
however, in build-out rules for licensed bands that grant one party the exclusive use of
the band. Such rules are particularly important for licensees that did not acquire
spectrum rights through auction. Paying for rights through an auction provides a



substantial incentive to use a spectrum resource efficiently. To do otherwise could strand
investment. But licensees that won a spectrum right though a government grant have less
incentive to use the resource efficiently. In these cases, Congress and the FCC should
either require a licensee to fully exploit a band within a reasonable period of time, or
should grant unlicensed technologies the right to share the underutilized band with the
incumbent.

Question 9: “As discussed above, interference can pose a major problem to efficient and
full use of spectrum by providers. The FCC sets limits on transmissions, but doesn’t
regulate the receivers used by wireless devices to receive wanted signals and eliminate
the noise coming from the other surrounding spectrum bands. Underperforming
receivers can prevent a device from operating properly. While the FCC has used tools
like guard bands to mitigate the potential for interference, recent examples of receiver
overload have shown that these efforts may not be enough as demand for spectrum
increases but resources become more and more constrained. Some have proposed
receiver standards as a solution, but others argue that such a step could result in over-
engineering and higher consumer prices. What is the best balance between mitigating
interference concerns and avoiding limiting flexibility in the future? Can engineering and
forward-looking spectrum strategies account for the possibility of unanticipated
technologies and uses in adjacent spectrum bands? How do we promote flexibility
without unreasonably increasing the cost of services and devices? Does the Act provide
the FCC tools to address this problem?”

Response 9: NCTA recommends that Congress and the FCC treat radios as systems
when designing and enforcing interference rules. Each radio system contains both
transmitters and receivers (either intended or unintended receivers). Regulating only one
side of the system through command-and-control transmission rules will not promote
efficiency. Adding command-and-control receiver regulations is not, however, the
solution — doing so would limit innovation, and the FCC is not well-equipped to design
receivers for a wide range of existing and future wireless technologies. The recent
suggestion by the FCC Technological Advisory Council of adopting harm claim
thresholds, however, is worth exploring. This approach would recognize the need to
consider both transmitter and receiver characteristics in radio system design decisions by
requiring interfering signals to exceed certain limits before the radio system can assert
protection from harmful interference. But it would not impose command-and-control
equipment rules, thereby maintaining flexibility for equipment manufacturers and
network operators.

Question 10: “The other governing body of domestic spectrum use is the National
Telecommunications and Information Administration (NTIA), which has the authority to
assign spectrum frequencies to all federal government owned or operated radio stations
under section 305 of the Communications Act. NTIA manages the federal government’s
use of spectrum, in coordination with the FCC. Distinctions between “federal” or “non-
federal” bands of spectrum are administrative creations made through agreements
between the FCC and NTIA. The Spectrum Act required NTIA to work with the FCC to
identify specific bands for release to commercial use and how to repurpose resources



from federal to commercial use, with priority given to options that assign spectrum for
exclusive, non-federal use through competitive bidding. In a report on reducing
duplication in the federal government, GAO identified spectrum management as
‘fragmented’ between NTIA and the FCC and urged coordination. What role should
NTIA play in the licensing and management of spectrum? Is their current role appropriate
and necessary, given the potentially duplicative functions of the FCC and NTIA in
spectrum allocation and assignment?”

Response 10: NCTA does not have a position on these questions.
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Dear Chairmen Upton, Walden, and Ranking Members Waxman and Eshoo:

The National Caucus and Center on Black Aged (NCBA) is a not-for-profit organization
dedicated to preserving the dignity and enhancing the lives of low income elderly African
Americans. As one of the largest minority focused organizations in the United States, NCBA
addresses the needs of its constituency in the areas of health, affordable housing and
employment. Founded in 1970 to ensure that the particular concerns of elderly minorities
would be included during the 1971 White House Conference on Aging, NCBA works to
facilitate the sharing of resources, information and experience across a variety of policy
makers, legislators, advocacy and service organizations to address the issues that impact
the quality of life for America’s elderly minority population.

Through significant investment, innovation and expansion of technologies, the Internet has
become an irreplaceable tool in the everyday lives of the elderly. From the dissemination
of health education and community health promotion campaigns, to resource materials and
training assistance, to employment opportunities, the Internet has aided greatly in
expanding the abilities of the NCBA in providing for its member constituents. Without it,
our reach and overall impact would be diminished drastically.

The advent of wireless technologies has proved to be a force multiplier in our outreach
efforts. An April 2012 study by the Pew Research Center shows, after several years of
minimal growth, 53% of American elderly aged 65 or older use the internet or email.
Furthermore, of these elderly using the internet, 70% use the internet on a typical day
highlighting the point that once adopted, this demographic becomes a voracious user of
this technology. In addition to this, the study shows that 69% of adults aged 65 or older
own a mobile phone - a significant increase from 57% in May 2010. Through cheaper
access than legacy services, such as landline phones, to serving as an additional access
point to the web, wireless technologies have proven to be invaluable to those that we
represent. We have realized over the past few years that we are only beginning to see the
potential of this technology, as mobile health and other wireless services are beginning to
flourish.

As the trends of growth for this demographic continue, so should efforts to ensure
continued access. The looming “spectrum crunch” is real for all Americans, and the elderly
stand to be significantly impacted by this, especially in the most populous urban cities. Due
to this threat, the Commission should thoroughly exhaust all measures to ensure that the



future of mobile networks can support the increasing demand, with one such way being to
successfully execute the upcoming spectrum incentive auction.

We believe that the auction should be handled in an open and fair manner, so that those
willing to invest in this technology have the ability to, and in turn continue the
unprecedented innovation seen in this sector. The Commission has always and rightfully
so placed as the cornerstone of their objective, to increase competition, innovation, and
through these auctions, revenue for the federal budget.

The National Caucus and Center on Black Aged truly appreciates the thoughtful and diligent
hard-work the Commission has done in this space, and looks forward to continue seeing

the great advancements enabled through this body.

Sincerely,

President & CEO
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NATIONAL CONGRESS OF AMERICAN INDIANS

April 25, 2014

The Honorable Marsha Blackburn
Vice Chair

Committee on Energy and Commerce
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, DC 20515

The Honorable Fred Upton

Chair

Committee on Energy and Commerce
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, DC 20515

The Honorable Anna Eshoo

Ranking Member

Subcommittee on Communications
& Technology

U.S. House of Representatives

2125 Rayburn House Office Building

Washington, DC 20515

The Honorable Greg Walden

Chair

Subcommittee on Communications
& Technology

U.S. House of Representatives

2125 Rayburn House Office Building

Washington, DC 20515

RE: PROPOSALS TO MODERNIZE U.S. LAWS GOVERNING SPECTRUM
ALLOCATION, REGULATION, AND LICENSING

Dear Chairman Upton, Vice Chairwoman Blackburn, Chairman Walden, and
Ranking Member Eshoo:

On behalf of the National Congress of American Indians (NCAI), I respectfully
submit these comments for the record in the matter of Updating the Communications
Act: White Paper Focused on Spectrum Policy. Established in 1944, NCAI exists as
the largest and oldest representative organization of American Indian and Alaska
Native tribal governments. NCAI represents the broad interests of tribes and their
citizens to advance, and promote the advancement of tribal sovereignty and self-
determination. We are pleased to have this opportunity to provide vital input on how
increased access to spectrum licenses could support tribal governments and tribal
telecommunications providers.

As tribal nations become increasingly aware of the benefits broadband
technologies and services offer, it is essential that certain barriers to entry are
resolved to include our participation in this Digital Age. NCAI has developed a long-
standing relationship with the Federal Communications Commission (FCC) and has
continually participated in vital discussions to bridge the “Digital Divide” on tribal
lands. One of our first steps to institutionalize a conduit for tribal leaders and
technical experts to develop tribal telecommunications policies was through our
establishment of the NCAI Telecommunications Subcommittee in 2001.

Since then, through resolutions adopted by our tribal nation membership, NCAI
has advocated on issues such as tribal telecommunications consultation; Universal
Service Fund reforms and modernizations; spectrum allocation and regulation;
broadcast and media services; public safety communications; and Net Neutrality.



CURRENT STATE OF TRIBAL TELECOMMUNICATIONS COMPANIES

Of the 566 federally recognized tribes in the United States, there are ten tribally-owned and
operated telecommunications providers designated by the FCC as eligible telecommunications
carriers (ETCs) — eligible to receive financial support from the Universal Service Fund. These tribal
providers include:*

e Cheyenne River Sioux Tribe e Fort Mojave Telecommunications, Inc.
Telephone Authority
e Gila River Telecommunications, Inc. e Hopi Telecommunications, Inc.
e Mescalero Apache e Saddleback Communications
Telecommunications, Inc. (Salt River Pima-Maricopa Indian
Community)
e San Carlos Apache e Standing Rock Telecommunications,
Telecommunications, Inc. Inc.
e Tohono O’odham Utility Authority e Warm Springs Telecommunications
Company

Many of these tribal telecommunications providers were established out of necessity by their
respective tribal governments due to tribal lands being constantly overlooked by surrounding
providers. While many were created to provide basic landline telephone service, and are now
upgrading networks to support broadband, Standing Rock Telecommunications, Inc. (SRTI)

operates as the only tribally-owned and operated commercial mobile service provider.

MODERNIZATION OF SPECTRUM POLICY TO SUPPORT TRIBAL SELF-DETERMINATION

While the last major update of the 1934 Communications Act occurred in 1996, the law
contains no explicit references to tribes and how communications services are to be regulated on
tribal lands. To ensure tribal inclusion in all matters before the FCC, the agency adopted a 2000
Statement of Policy on Establishing a Government-to-Government Relationship with Indian
Tribes.? The FCC stated:

Since the passage of the Telecommunications Act of 1996, the Federal
Communications Commission has made particular efforts to ensure that all
Americans, in all regions of the United States, have the opportunity to access
telecommunications and information services. Notwithstanding such efforts to
promote ubiquitous service, the Commission has recognized that certain
communities, particularly Indian reservations and Tribal lands, remain underserved,
with some areas having no service at all.®

! See Federal Communications Commission. “Federal Communications Commission Office of Native Affairs and
Policy: 2012 Annual Report”. Pg. 50. Released March 25, 2013. Available at http://www.fcc.gov/document/office-
native-affairs-and-policy-2012-annual-report.
Z See Federal Communications Commission. In the Matter of: Statement of Policy on Establishing a Government-to-
Government Relationship with Indian Tribes. FCC 00-207. Released June 23, 2000. Available at
Qttp://hraunfoss.fcc.qov/edocs public/attachmatch/FCC-00-207A1.pdf.

Id.
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Following the adoption of this policy and through the combined efforts of tribal governments
and organizations like NCAI, the FCC held a series of regional training workshops in the early
2000’s known as the “Indian Telecommunications Initiatives” (ITI). These ITI workshops provided
technical assistance and training to tribes regarding assistance offered through the Universal Service
Fund (USF). While these regional trainings provided much needed technical assistance, it was not
until the FCC created its Office of Native Affairs and Policy (FCC-ONAP) in 2010 that tribes
became increasingly included in proposed regulations considered at the FCC.

One March 3, 2011, the FCC announced a Notice of Proposed Rulemaking (NPRM): WT 11-
40, in the Matter of Improving Communications Services for Native Nations by Promoting Greater
Utilization of Spectrum over Tribal Lands (WT 11-40).* This was one of the first tribal specific
dockets released after the creation of FCC-ONAP, and a major step in further recognizing barriers
and exclusions for tribal nations to access spectrum licenses. The initial comment period for this
NPRM was set for May 19, 2011, with reply comments due on June 20, 2011.° Since May 2011,
there have been numerous filings by tribal entities that expressed a resounding need to increase
tribal nation access to spectrum licenses (see Endnote'). However, since the FCC announced WT
11-40, there has been no action to initiate a next phase of rulemaking. Spectrum access continues to
elude tribal nations and has precluded tribal participation in the FCC’s recent Mobility Fund and
Tribal Mobility Fund auctions.

For instance, of the 52 participating bidders in the $300 million Mobility Fund Phase 1 auction,
only three were tribally-owned and operated telecommunications providers; and of those three, only
one was selected as a winning bidder. That winning bidder was SRTI, the first tribally-owned and
operated ETC wireless service provider. SRTI holds a license to spectrum that they acquired
through a ‘secondary market transaction’, which many tribes have been unable to accomplish with
incumbent license holders over tribal lands. The other two tribal carriers who bid but were not
selected as winning bidders, cited issues with the lack of access to the spectrum licenses needed to
serve areas of their tribal lands eligible for Mobility Fund Phase 1 support. As the Mobility Fund
and Tribal Mobility Fund auctions occur over the next decade, the lack of access to spectrum will
become an even greater barrier to tribal participation. The FCC’s focus on wireless deployment
throughout the country will only further increase the Digital Divide in Indian Country.

Any updates to the Telecommunications Act of 1996 must include tribal specific language to
increase access to spectrum, especially those tribal areas current license holders refuse to serve. The
focus of these comments will highlight certain tribal specific proposals the FCC announced in
Docket No. WT 11-40. These proposals should be included in any update of the 1996
Telecommunications Act to ensure tribal parity in the telecommunications sector.

* See Federal Communications Commission. In the Matter of Improving Communications Services for Native Nations
by Promoting Greater Utilization of Spectrum Over Tribal Lands. Notice of Proposed Rulemaking. WT Docket No. 11-
40. Available at http://apps.fcc.gov/ecfs/comment/view?id=6016822908.
® See Federal Register Notice. Federal Communications Commission, 47 CFR Part 1, [WT Docket No. 11-40; FCC 11-
29]. Federal Register Volume 76, Number 64. Published Monday, April 4, 2011. Accessed January 14, 2013. Available
at http://www.gpo.gov/fdsys/pkg/FR-2011-04-04/html/2011-7825.htm.
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TRIBAL SPECIFIC PROPOSALS INCLUDED IN FCC DOCKET NO. WT 11-40

I. PROPOSING A ‘TRIBAL PRIORITY’ TO COMMERCIAL WIRELESS SPECTRUM

When the FCC released WT 11-40, the agency recognized proposals from the National
Broadband Plan (NBP) to extend a tribal licensing priority to commercial wireless spectrum.
Recommendations from the NBP called for developing re-licensing rules for unused spectrum to
tribes and encouraging the use of secondary markets to facilitate broadband deployment to unserved
or underserved tribal areas.® However, the inactivity and dormancy since WT 11-40 has stifled the
promise of increasing tribal access to commercial wireless spectrum licenses. While some of the
proposals contained in the NPRM are agreeable, we propose additional recommendations and
clarifications for the FCC to create a ‘Tribal Priority’ to commercial wireless spectrum.

Specifically, the creation of a Tribal Priority should recognize that not all tribes may have the
desire to develop their own wholly or partially owned, controlled, and operated telecommunications
companies. The law must recognize that, in lieu of these companies, tribal governments should
have the authority to hold spectrum licenses, thereby allowing tribal governments negotiating
influence with service providers. Creation of a Tribal Priority to commercial wireless spectrum
advances tribal self-determination, and upholds the federal government’s fiduciary trust
responsibility to tribal nations. The FCC itself has stated that it, “has long been committed to
promoting the government-to-government relationship between the Commission and federally-
recognized tribes”,” and, “we recognize that the legal foundation for providing opportunities to
Tribes for access to spectrum is based on the federal government’s trust relationship with Tribal
governments.”®

II. CREATION OF A LEGAL AUTHORITY FOR TRIBES TO REGULATE SPECTRUM HOLDERS

In recognition that not all tribes may want to develop their own telecommunications companies,
certain legal authorities should be granted for tribal governments to regulate carriers holding
spectrum over tribal lands. Spectrum auctions that occurred years, if not decades ago, have allowed
carriers to hold spectrum over lands that many have not deployed wireless services to. While it can
be argued that carriers have deployed to some tribal areas, many of these reflect the most populous
or most traveled areas. Carriers have been typically driven by market forces to connect large
population centers, and provide wireless coverage along interstate and highway roads to ensure
returns on investments. Tribal lands, much like the rest of rural America, have historically been
overlooked by telecommunications carriers. But unlike many rural areas across the country, tribal
governments have considerable barriers to deploy communications infrastructure. Such barriers
include, but are not limited to, lack of access to capital, collateralization of assets for credit, and the
lack of a typical tax base or structure that rural municipalities exercise.

Many of these issues were raised when the FCC sought comments on the auction procedures for
the Tribal Mobility Fund. For instance, the Tribal Mobility Fund was structured to provide

® See Federal Communications Commission. In the Matter of Improving Communications Services for native Nations by
Promoting Greater Utilization of Spectrum Over Tribal Lands. Notice of Proposed Rulemaking. WT Docket No. 11-40.
Paragraph 12, page 6. Available at http://apps.fcc.gov/ecfs/comment/view?id=6016822908.
" Id. Paragraph 2, page 2.
® Id. Paragraph 24, page 10.
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incentives to service providers through a reverse auction process, which rewards the bidder seeking
the lowest level of support from allocated funds. While this process could efficiently conserve
Tribal Mobility funds, it assumes that participating bidders have sufficient capital to build those
telecommunications systems and infrastructures, thereby requiring minimal financial assistance
from the USF. This assumption is an unfortunate oversight of the access to capital issues tribal
nations experience nationwide. Such capital was required to become a qualified bidder and obtain
an irrevocable letter of credit (LOC). The requirements of an LOC, essentially a performance bond,
is particularly difficult for tribal nations whose principal assets—tribal lands—are often held in
trust and therefore incapable of being pledged as collateral.

If wireless telecommunications services are to become a reality on all tribal lands, then tribal
nations must be empowered to regulate current spectrum holders operating on these lands. For
instance, the Navajo Nation Telecommunications Regulatory Commission (NNTRC) was created
by the Navajo Nation to regulate telecom service providers operating on their lands. However, these
service providers have not always been fully compliant with NNTRC proposals for deployment on
tribal lands due to current legal frameworks that exclude tribes from exercising this inherent
sovereign power.

III. CLARIFY THE DEFINITIONS OF TRIBAL LLANDS AND GEOGRAPHIC SERVICE AREAS

Spectrum, much like tribal lands, is confined to certain geographic areas due to the FCC’s
management of licenses for different bands and frequencies. If a ‘Tribal Priority’ is to be created to
commercial wireless spectrum, then it must take into account that tribal lands and FCC market areas
for spectrum do not align. If a tribe wants to obtain a commercial wireless spectrum license to serve
its land base, then there needs to be a clear understanding of what constitutes ‘tribal land’, and re-
designating these areas must be accomplished to reflect those proposed service areas. Spectrum
regions should unite communications services on tribal lands, not divide them.

In WT 11-40, the FCC proposed a definition of tribal lands that is similar to the definition
established under the Tribal Lands Bidding Credit Program.® Unfortunately, that proposed
definition limits the definition of ‘tribal lands’ stated in the NBP. In addition to the language
proposed in WT 11-40, the definition of ‘tribal lands’ should include, “ . . . American Indian
Reservations and Trust Lands, Tribal Jurisdiction Statistical Areas, Tribal Designated Statistical
Areas, and Alaska Native Village Statistical Areas, as well as the communities situated on such
lands. This would also include the lands of Native entities receiving federal acknowledgement or
recognition in the future.” *° Adopting this definition of ‘tribal lands’ as recognized in the NBP will

° Id. Paragraph 18, page 8.
19 ee National Broadband Plan, Chapter 3, “Current State of the Ecosystem.” Page 26, footnote 71. “For the purposes
of the Plan, we define ‘Tribal lands’ as any federally recognized Tribe's reservation, pueblo and colony, including
former reservations in Oklahoma, Alaska Native regions established pursuant to the Alaska Native Claims Settlement
Act (85 Stat. 688), and Indian allotments. The term ‘tribe’ means any American Indian or Alaska Native Tribe, Band,
Nation, Pueblo, Village or Community which is acknowledged by the Federal government to have a government-to-
government relationship with the United States and is eligible for the programs and services established by the United
States.” See Statement of Policy on Establishing a Government-to-Government Relationship with Indian Tribes 16 FCC
Red 4078, 4080 (2000). Thus, “Tribal lands’ includes American Indian Reservations and Trust Lands, Tribal
Jurisdiction Statistical Areas, Tribal Designated Statistical Areas, and Alaska Native Village Statistical Areas, as well
as the communities situated on such lands. This would also include the lands of Native entities receiving federal
acknowledgement or recognition in the future. While Native Hawaiians are not currently members of federally-
recognized Tribes, they are intended to be covered by the recommendations of this Plan, as appropriate.”
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protect tribal interests and advance opportunities for tribes to obtain spectrum licenses to provide
wireless services on their lands.

IV. ADOPTION OF A 'BUILD OR DIVEST' RULE

In WT 11-40 the FCC acknowledged that a ‘Build or Divest’ rule has consistently been sought
after by tribes as a means to incentivize telecommunications infrastructure deployment on tribal
lands.** At paragraph 54 of WT 11-40, the FCC proposed a process for tribes to initiate a ‘Build or
Divest’ proceeding beginning with the filing of a ‘Notice of Intent’. The FCC proposed this
mechanism to collect information from licensees purportedly demonstrating they have satisfied
final construction requirements of the license obtained. This information collection would assist the
FCC and tribal nations in determining the extent, or lack, of infrastructure deployment on tribal
unserved and underserved lands.

Additionally, the FCC proposed that if a ‘Notice of Intent’ process were adopted that the
licensee should be required to follow procedures proposed in WT 11-40, which stated that, . . . the
licensee should have to indicate whether it would agree (a) to extend coverage to the Tribal land(s),
or (b) relinquish its authorization for the unserved or underserved Tribal land within the geographic
area of its license.” Further discussions regarding these proposals are warranted as tribal specific
issues regarding infrastructure deployment on tribal lands are particularly unique.

There are 566 federally-recognized tribes in the U.S. and each one is unique, especially when
taking into consideration their specific communications priorities and goals. Some tribes may have,
or are currently in the process of developing, relationships with communications providers already
on tribal lands. The key issue here is that tribes are empowered sovereign nations and each tribal
nation has their own priorities, which may or may not include spectrum management rights at this
moment in time. However, the opportunity to obtain and retain spectrum licenses should always be
available and afforded to tribal nations as a core principle of ‘self-determination’ and inherent tribal
sovereignty.

Ultimately, adoption of a ‘Build or Divest’ process will empower tribal nations to determine
and set their own telecommunications priorities through understanding of their community’s needs.
The ‘Build or Divest’ rule should be adopted for both current spectrum license holders and those
obtaining future licenses so that all tribes will be afforded equal opportunities to obtain much
needed spectrum licenses. If the FCC were to adopt this ‘Build or Divest’ process for only
prospective spectrum license awards, it would do little to resolve the current, dire state of
telecommunications services on tribal lands. Enabling a ‘Build or Divest’ process on current license
holders will accomplish one of two possibilities: (1) incentivize communications providers to
further deploy these vital services to connect unserved and underserved tribal lands; or (2) empower
tribes, recognized by the federal government as inherent sovereign entities, to initiate a process that
adheres to and supports tribal self-determination and sovereignty.

If telecommunications providers refuse to work in coordination with tribes and tribal entities for
the deployment of wireless services, then those providers should be required to divest their

!1 See Federal Communications Commission. In the Matter of Improving Communications Services for native Nations
by Promoting Greater Utilization of Spectrum Over Tribal Lands. Notice of Proposed Rulemaking. WT Docket No. 11-
40. Paragraph 53, page 18. Available at http://apps.fcc.gov/ecfs/comment/view?id=6016822908.
12 1d. Paragraph 55, page 19.
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spectrum licenses over tribal lands. Once these licenses are divested then a "Tribal Priority' should
follow the proposals set out by the FCC in WT 11-40, which states, "a qualifying Tribal entity for
these purposes would be an entity designated by the Tribal government or governments having
jurisdiction over particular Tribal land for which the spectrum access is sought . . . ”, and, “ . . . that
only the following may be designated as qualifying Tribal entities: (1) Tribes; (2) tribal consortia;
and (3) entities that are more than 50 percent owned and controlled by a Tribe or Tribes.”*?

CONCLUSION

The recommendations made in these comments are designed to assure that all tribal lands, not
just the portions most economically desirable for carriers, are connected to robust wireless services.
Tribal governments and telecommunications providers must have sufficient access to spectrum to
support efforts to deploy next-century wireless communications services. Any consideration to
update the Telecommunications Act of 1996 must take into consideration the barriers and
opportunities for tribal access to spectrum licenses. If you have any questions or comments please
contact NCAI Legislative Associate, Brian Howard, at |

Sincerely,
Jacqueline Pata

Executive Director
National Congress of American Indians

3 1d. Paragraph 23, pages 9-10.
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March 18, 2014

The Honorable Fred Upton

Chairman

Committee on Energy and Commerce
US House of Representatives

2125 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Upton:

Thank you for soliciting comments from all interested parties as you examine the
communications industry and the Communications Act in the #CommActUpdate effort. In our
review of submitted comments, we noticed several important issues affecting rural electric
cooperatives addressed in comments submitted by other stakeholders. In order to ensure the
committee has complete and accurate information, we feel compelled to provide additional
comments on these issues to the committee at this time.

The National Rural Electric Cooperative Association (NRECA) is the national service
organization for more than 900 not-for-profit rural electric utilities that provide electric energy to
over 42 million people in 47 states or 12 percent of electric customers. Electric cooperatives are
private, independent electric utilities, owned by the members they serve. Electric cooperatives
own and maintain 2.5 million miles or 42 percent of the nation’s electric distribution lines,
covering 75 percent of the U.S. landmass. Co-ops serve an average of 7.4 consumers per mile of
line and employ 70,000 people in the United States.

The white paper, Modernizing the Communications Act, presented several questions seeking
stakeholder input. We are writing in response to the second question, and ask the committee to
consider three issues, the electric cooperative exemption from the federal pole attachment statute,
the need for broadband deployment in rural areas, and electric utilities need for spectrum.

As a starting point, we recognize the three principles underlying the Act. Two of these principles
-- universal service and consumer protection-- are critical to the ability of telecommunications
providers and the FCC to be able to provide services to rural America. We agree with NTCA’s
comments that the third principle — “market based frameworks” simply does not apply in rural
America. The lack of markets in rural America for telecommunications services makes the
framework unworkable for electric co-ops. Unless and until markets develop in rural areas for
these services, we encourage your analysis to provide for other mechanisms to ensure that rural
Americans receive modern telecommunications services.

2. What should a modern Communications Act look like? Which provisions should be
retained from the existing act, which provisions, need to be adapted for today’s
communications environment, and which should be eliminated?

4301 Wilson Blvd. e Arlington, VA 22203-1860 e tel: 703.907.5500 e www.nreca.coop




Electric Cooperative Pole Attachment Exemption Should be Retained.

First and foremost, the Committee should maintain the cooperative exemption from the federal
pole attachment statute and reject any recommendation from telecommunications or broadcast
interests that electric cooperatives should be subject to federal pole attachment regulations.

In 1978, Congress acted to speed deployment of cable television service. Among other initiatives,
Congress provided for federal regulation of pole attachments. It gave the FCC jurisdiction over
rates, terms and conditions for cable lines attached to investor-owned utilities’ poles unless a state
chose to regulate pole attachments. Recognizing the unique, locally-directed governance of
electric cooperatives, Congress exempted electric cooperatives from the pole attachment
provisions and did not disturb that exemption in the 1996 reauthorization of the
Telecommunications Act.

In the 1978 statute and continued in the 1996 Act, Congress specifically allowed state pre-emption
of federal regulation where states certify to the FCC that they regulate rates, terms and conditions
for pole attachments. Eighteen states and the District of Columbia have exercised this right to
regulate pole attachments. Depending upon the scope of a state’s public utility commission
jurisdiction, some of these states regulate electric cooperatives’ pole attachments.

During debates on the 1978 Pole Attachment statute, Congress clearly expressed an interest in
preserving a balance of state vs. federal authority, stating, “The Committee considers the matter of
CATYV pole attachments to be essentially local in nature, and that the various state and local
regulatory bodies which regulate other practices of telephone and electric utilities are better
equipped to regulate CATV pole attachments.... It is only because such state or local regulation
currently does not widely exist that federal supplemental regulation is justified.”

Congress recognized an important distinction for electric cooperatives when it stated that
“cooperatively owned utilities, by and large, are located in rural areas where often over-the-air
television service is poor. Thus customers of these utilities have an added incentive to foster the
growth of cable television in their areas ... pole rates charged by municipally owned and
cooperative utilities are already subject to a decision-making process based on constituent needs
and interest.” That statement is as true today as it was in 1978. Today’s electric cooperatives are
similarly motivated by their consumers’ desire for broadband and other advanced services.

In order to maintain 501(c)(12) tax-exempt status, cooperatives charge cost-based rates for their
services, including pole attachments. Often, cooperatives charge rates that do not fully recover all
of their costs, especially considering that pole attachments may cause operational and/or safety
problems. If a federal uniform rate pushed attachment rates lower than actual costs, electric co-op
consumers would wind up subsidizing cable, broadband and telecommunications corporations.

The local, democratically elected Boards of Directors of Electric Cooperatives are responsible for
ensuring that the integrity of the cooperatives’ distribution lines and poles is maintained. Local
regulation of pole attachments ensures that cooperative boards and management can facilitate the
deployment of cable, telecommunications and broadband services while protecting the critical
infrastructure that brings essential power to homes and businesses.



Rural Broadband Deployment

Rural electric cooperatives were formed to provide reliable electric service to their owner
members at the lowest reasonable cost and are dedicated to improving the communities in which
they serve. Management and staff of rural electric cooperatives are active in rural economic
development efforts. NRECA’s members rely on a mix of wireless and wireline
telecommunications services to support and maintain their rural electric distribution systems.
Rural electric cooperatives depend on robust telecommunications infrastructure and services to
support their smart grid and other operational applications and, in some cases, to offer broadband
services to their members in order to support their commitment to spur economic development in
the communities in which they serve.

The first decade of the 21* century has come and gone, and in 2014, too many of the communities
we serve have inadequate telecommunications service. Without robust broadband, small towns
are losing businesses, farmers are losing market share, and rural school children are lagging
behind their urban peers. Without robust broadband, America is slowly but surely losing many of
the rural places that enrich our national economy and culture.

Despite federal efforts to address the “digital divide” between rural and urban areas, it continues
to affect some 15 million U.S. residents. The gap is widening between the urban places with
many telecommunications options and the rural places without. The current strategies and
approaches aren’t working. The FCC’s National Broadband Plan and the Connect America Fund
were important first steps in addressing this problem, but more still needs to be done.

We encourage the Committee and the FCC to look at alternative plans to bring advanced
telecommunications services to rural America. Today’s urban-rural digital divide is analogous to
the limited scope of rural electrification in the 1930s. The low population numbers and sparse
density of households make rural areas more difficult from both a business case standpoint and a
service standpoint. The diverse geography of rural areas compounds those difficulties and
underscores the point that no single technology will be the solution to bridge the urban-rural
digital divide. Given this scenario, NRECA believes it is time to consider the creation of an
Office of Rural Affairs at the FCC.

An Office of Rural Affairs within the FCC will create a focus for closing the digital divide, and
serve as a focal point to ensure that the FCC gives sufficient consideration to rural issues as it
fulfills it multiple other missions in telecommunications. An Office of Rural Affairs within the
FCC would be consistent with several of the FCC’s current responsibilities including:
Encouraging the development of innovative services, Public Safety and Homeland Security,
Consumer Information and Education.

Electric Utilities Need Dedicated Spectrum

As a critical infrastructure industry, all electric utilities including rural electric cooperatives
should have access to dedicated spectrum. With increased national emphasis on grid resiliency
and cybersecurity, we urge the committee to consider the case for giving electric utilities (and
other critical infrastructure industries), dedicated spectrum.

Particularly in rural America, our electric cooperatives simply don’t have the resources to
compete with large national incumbent carriers, to bid for spectrum in auctions.



Utilities are among the largest users of communications technology. We rely on robust, available
networks for the operation of our SCADA networks, for storm restoration activities and for smart
meter technology, which allows us to pinpoint outages, speeding repairs and return to service.

We appreciate the opportunity to provide these comments and we look forward to working the
Committee as it undertakes this important assessment of the Communications Act.

Sincerely,

Tammy K. Embrey
Senior Legislative Advisor
NRECA
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INTRODUCTION

Congress and the FCC play a key role in ensuring that consumers living in rural areas can
enjoy the benefits of affordable access to cutting-edge communications services to the same
extent as consumers living in urban areas. Rura consumers, like their urban counterparts,
depend on a complementary mix of fixed and mobile wireless services to fulfill their social and
business needs. When it comes to mobile services, however, rural areas often receive subpar or
no service by large, nationwide providers, who understandably concentrate their build-out efforts
and resources in more profitable, easier to serve, urban areas where there are larger addressable
markets. For this reason, rura consumers often depend on smaller, local wireless providers for
service in the areas where they live and work. But in order to provide service to rural areas,
smaller wireless providers must have access to spectrum. Regardless of where consumers live,
demand for wireless broadband services is surging as equipment used by consumers to access
content viawireless connections proliferates.

With this backdrop, NTCA submits the following response to the specific questions posed by

the committee:

4. Given the enormous economic benefits of innovation spurred by commercial spectrum
availability, both the government and the private sector are concerned with making
more spectrum available to meet commercial demand. When discussing available
resources, the FCC considers spectrum to be “currently available” if providers have
the legal authority to build out and provide services using that band, or “in the
pipeline” if it is not currently available for commercial services but there are
government plans to make it available to commercial providers within the next three
years. Congress and the FCC have worked to increase the amount of spectrum
available to commercial providers, including through the provisions for auctions and
relocation in the Middle Class Tax Relief and Job Creation Act. What other steps can
be taken to increase the amount of commercially available spectrum?

While some carriers complain about a spectrum shortage and the need for additional

spectrum resources, there remain swaths of spectrum that are currently licensed, but unused —

primarily in rural markets. Heavy device users in heavily populated areas drive spectrum

demand in urban and suburban markets and precede the call for more spectrum to be made
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available. These same market drivers cause large carriers to focus their build out efforts in these
profitable markets. However, much spectrum has been licensed according to overly large
geographic areas that include less profitable, rural markets that remain unserved or underserved
as spectrum holders concentrate their investments and focus their operations in the more
popul ated portions of those over-sized license areas.

The FCC should be encouraged to adopt rules and policies that remove fallow spectrum from
the hands of larger providers with little incentive to use it, and put it into the hands of smaller
providers with the ability, incentive and desire to serve rural communities. Spectrum should be
reclaimed by the FCC only after a reasonable build out period has passed and the Commission
determines that usable equipment is readily available. The mere threat of spectrum being
reclaimed may also push larger carriers with unused spectrum to deploy service, rather than risk
losing a vauable spectrum asset. Whether the spectrum is reclaimed and re-licensed or the
larger carrier builds out rather than lose the spectrum, the rural consumer benefits with increased
access to wireless service.

This reclamation of spectrum would help ensure rural service, rather than allowing rural
portions of large license areas to stay “on hold” pending some future deployment that may never
come.

5. In order to issue spectrum licenses, the Communications Act requires the FCC to make
an affirmative finding that granting the license serves the public interest, convenience,
and necessity. Moreover, the Act prohibits the FCC from basing its finding on the
expectation of auction revenues. Should the Act permit the FCC to use expected
auction revenue as the basis for a public interest finding? What criteria should the
FCC consider as part of its analysis?

Spectrum is a limited public resource. The Commission should at all times make sure that

spectrum is put to its highest and best use. The public interest, convenience and necessity drive

the policy decisions and should continue to do so. The Commission should ensure that every

consumer has the opportunity to enjoy the benefits of a robust and competitive wireless
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marketplace. The ability to influence a one-time contribution to the treasury in the form of
auction revenues should not be the basis of a public policy determination with respect
specificaly as to whether the intended or proposed use of that spectrum serves American
consumers.

7. Finite supply and ever increasing demand have created the scarcity around which the
FCC’s regulatory controls are based. The FCC has placed limitations on spectrum
holdings in a number of ways. In mobile wireless, the Commission has implemented
policies that included the cellular cross-interest rule, the Personal Communications
Service (PCS) cross-ownership rule, and the Commercial Mobile Radio Services
spectrum cap. Currently, the Commission conducts a case-by-case analysis of spectrum
aggregation for each entity. The two-part “spectrum screen” first analyzes changes in
market concentration that would result from the proposed transaction, and then
examines the amount of spectrum that is suitable and available on a market-by-market
basis. Prompted by the passage of the Middle Class Tax Relief and Job Creation Act,
the FCC initiated a proceeding to review existing policies regarding mobile spectrum
holdings to determine whether they still satisfy the statutory goals of promoting
competition and avoiding excessive concentration of licenses, given changes in
technology, spectrum availability, and the overall marketplace. The FCC has
considered other tools to try and enhance competition within the wireless services
market. Among these are spectrum *“set-asides,” where blocks of spectrum are reserved
for a particular type of bidder; bidding credits, which provide a discount on winning
bids to small businesses or to specific groups like women and minorities to encourage
bidding; and auction design, including reserve prices, package bidding, and proposed
restrictions on bidder eligibility. Given the complexity of spectrum auctions, these
policies have been criticized for altering the playing field and distorting outcomes.
What principles should Congress and the FCC consider when addressing spectrum
aggregation limits? How has the converging marketplace and growing demand for
services changed the discussion of spectrum aggregation?

The wireless marketplace has seen significant consolidation in the decade since the
Commission’s last review of its spectrum holdings policies. In 2003, there were six nationwide
mobile telephone operators; as a result of mergers and other Commission approved transactions,
there are now four nationwide providers. The two largest carriers, AT&T and Verizon, control
more than a combined 70% of the U.S. wireless market. This market concentration and the
resulting consolidation of spectrum is harmful to rural providers and the consumers they serve.

Larger carriers with more resources can often edge out much smaller competitors in a quest

for additional spectrum, reasonably priced equipment and favorable roaming agreements. As a
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result, smaller carriers too often feel the pressure to exit the market altogether and sell spectrum
licenses to the very carriers who help to drive and perpetuate this ecosystem.

The largest providers of wireless service have an obvious and understandable interest in
obtaining all available spectrum. Not only does such consolidation increase their bottom line, it
also forecl oses would-be competitors from gaining afoothold in the market.

Although many smaller providers compete against large carriers for customers, the service
provided by the large carriers in rural areas, where available, can often be substandard. Large
carriers typically (and understandably) concentrate their build-out efforts and service offeringsin
profitable densely-populated areas. In contrast, small rural providers focus on the rura
communities in which they live and operate, offering high-quality, state-of-the-art service. Asa
result of these market incentives, rural consumers are often forced to choose between service
from either a small carrier with quality local service, but more limited nationwide options, or a
large carrier with more device choices and a nationwide calling and data plan, but spotty service
“at home.”

In order to ensure that rural consumers have quality service options available from multiple
providers and to help provide proper incentives and opportunities for meaningful competition in
these markets, small rura providers must have the opportunity and incentive to offer a
competitive service offering. Small providers must be given access to the latest technology and
consumer devices at prices comparable to larger providers. The inability to purchase in bulk
means that only larger providers can drive device devel opment and command the best prices.

Smaller providers aso require access to reciprocal roaming agreements according to
reasonable rates and conditions. Small providers should have access to the same wholesae
roaming rates that larger providers offer their own affiliates. Without reasonable nationwide

roaming rates, a smaller provider cannot offer a competitive product. Larger carriers have every
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incentive to drive competition from the marketplace and should not be afforded the opportunity
to do so.

In order to gain a foothold in the provision of any spectrum-based service, small providers
must have the ability to obtain and retain spectrum. Reasonable spectrum aggregation limits
would help loosen the stranglehold that the largest providers have on the market — offering
opportunities for competitive providers to obtain spectrum to enter the wireless arena or expand
wireless offerings with the addition of new, innovative capabilities. Additional players in the
mobile wireless market also introduce additional and stronger roaming partners to the benefit of
consumers and the market as awhole.

Specificaly, there should be overall spectrum aggregation limits, with additional specific
limits on spectrum below 1 GHz. Limits on the total amount of spectrum any one carrier can
hold in a given market would ensure that consumers have the opportunity to choose to receive
service from more than one provider and it would help increase innovation and the variety of
service offerings.

Rural providers have a particular interest in additional aggregation limits on spectrum below
1 GHz. Spectrum below 1 GHz alows for better coverage across large geographic areas and is
inherently technically superior to spectrum above 1 GHz. Importantly for rural providers, low-
band spectrum signals travel a greater distance than high-band spectrum, alowing for the
construction of much fewer towers. Tower construction is costly, particularly in rural areas, and
small providers have very limited resources. Rural areas simply lack the population density to
support the multiple towers necessary to offer a reasonable wireless product using high-band
gpectrum.  The Commission and Congress should take reasonable steps to ensure that no
company is provided the opportunity to obtain al that remains of low-band spectrum in any

given market.
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8.

The FCC further promotes efficient use of spectrum through the build-out
requirements and operating rules attached to licenses. Build-out rules require licensees
to construct and activate infrastructure within a certain timeframe, or risk losing that
license. The operating rules require some licensees to return a license if not used for
any 12-month period after construction, promoting the active and continual use of
spectrum. These provisions help to ensure that spectrum that is not fully utilized
becomes available to those who will put it to dynamic use. Should the Act promote
competitive and efficient use of spectrum in this way? How effective is the current Act
in doing so? How effectively has the FCC used the tools at its disposal to encourage
competition?

See answer to number 4.

10.

The other governing body of domestic spectrum use is the National
Telecommunications and Information Administration (NTIA), which has the authority
to assign spectrum frequencies to all federal government owned or operated radio
stations under section 305 of the Communications Act. NTIA manages the federal
government’s use of spectrum, in coordination with the FCC. Distinctions between
“federal” or *“non-federal” bands of spectrum are administrative creations made
through agreements between the FCC and NTIA. The Spectrum Act required NTIA to
work with the FCC to identify specific bands for release to commercial use and how to
repurpose resources from federal to commercial use, with priority given to options that
assign spectrum for exclusive, non-federal use through competitive bidding. In a report
on reducing duplication in the federal government, GAO identified spectrum
management as ‘fragmented’ between NTIA and the FCC and urged coordination.
What role should NTIA play in the licensing and management of spectrum? Is their
current role appropriate and necessary, given the potentially duplicative functions of
the FCC and NTIA in spectrum allocation and assignment?

The FCC regulates all non-federa government spectrum use and is the legislative branch’s

telecom policy maker and Congress principal advisor on telecom policy. NTIA regulates all

federa government spectrum use, makes telecommunications policy for the executive branch

and is the President’ s principal advisor on telecommunications policy. The two bodies regulate a

single limited spectrum asset.

There is much overlap between the roles of the FCC and the NTIA and there exists a

potential for inefficiencies and inconsistencies. Although the agencies may be well coordinated,

the silos created by this structure compel significant process and alow little room for innovative

approaches to spectrum policy. Under the direction of a single agency, the government could

more readily strategize the best spectrum policy by looking at new technical and policy solutions
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to create an efficient ecosystem. For example, it may be possible to allow commercia utilization
of spectrum with prioritization of government use as needs arise. Thereis currently no ability to
consider any shared use approach.

The FCC, as the primary driver of spectrum policy in this country, is well positioned to take
over the regulator and advisory role for all spectrum.
CONCLUSION

Unleashing the power of the wireless revolution in rural areas requires access to

spectrum, the lifeblood of wireless services and a resource that is in short supply. It also means
ensuring that those who obtain such spectrum have the incentive and interest to use it, rather than
merely treating the rural portion of that spectrum as a “tag-along’ to much more desired parts.
Useful access to wireless services will be denied or at best severely hampered unless federal law
and policy affords small and regional wireless providers an opportunity to secure the resources

essential to serving consumers that may otherwise be ignored by larger carriers.



PCIA

The Wireless Infrastructure Association

House Committee on Energy & Commerce
#CommActUpdate: Modernizing the Communications Act
PCIA Comments on “Modernizing U.S. Spectrum Policy”

PCIA — The Wireless Infrastructure Association (“PCIA™)! submits these comments in
response to the House Committee on Energy and Commerce’s (“Committee”) white paper
memo, “Modernizing U.S. Spectrum Policy,” as part of its series of memos investigating how the
Communications Act of 1934 (“Act”) can be updated and improved. While spectrum plays a
vital role in modern wireless communications networks, the Committee should not overlook the
importance of wireless infrastructure in facilitating the efficient use of spectrum. PCIA looks
forward to the opportunity to fully discuss the issues facing wireless infrastructure providers in
an infrastructure-focused white paper, but would like to take this opportunity to highlight some
areas where spectrum and infrastructure converge.

Leadership at the Federal Communications Commission (“FCC” or “Commission’) has
recognized how infrastructure can support and enhance spectrum. FCC Commissioner Ajit Pai
recognized that while infrastructure is not often discussed, “without vast networks of towers,
rooftop antennas, microcells, picocells, distributed antenna systems (DAS), and other types of

physical infrastructure, Americans wouldn’t be able to send emails, surf the web, or watch video

L PCIA is the national trade association representing the wireless infrastructure industry. PCIA’s members develop,
own, manage, and operate towers, rooftop wireless sites, and other facilities for the provision of all types of wireless,
telecommunications, and broadcasting services. PCIA and its members partner with communities across the nation
to affect solutions for wireless infrastructure deployment that are responsive to the unique sensitivities and concerns
of each community.



over their wireless devices.” Further, Commissioner Jessica Rosenworcel recently pointed out
that while spectrum “gets all the glory,” the “unsung hero of the wireless revolution is
infrastructure. Because no amount of spectrum will lead to better wireless service without good
infrastructure.”® Spectrum and infrastructure go hand-in-hand to provide consumers with access
to high-speed wireless connectivity.

The following comments will address: (1) the interaction of spectrum policy and
infrastructure in promoting the efficient use of spectrum; (2) how a Communications Act update
could capitalize on infrastructure’s potential to enhance spectrum use by providing clear,
predictable standards for the review of infrastructure deployment; and (3) how build-out
requirements can be properly constructed to avoid discouraging infrastructure investment.

. Innovative Infrastructure Can Maximize Efficient Use of Spectrum.

Congress should retain the exclusive-use license model for bringing new spectrum to
market, as it remains the most effective way to unleash innovation and investment. The
flexibility of the exclusive-use license model allows licensees to utilize spectrum to the fullest
extent possible. Under this model, providers experience a clear return on investment, driving
both broadband network deployment and innovation. This system creates strong, positive
incentives for wireless providers and has formed the bedrock upon which the U.S. wireless
industry has constructed the most extensive and robust wireless networks in the world. Congress
should reject calls to abandon that extraordinarily successful model.

Congress should continue to view flexible exclusive-use licenses as the primary tool for

increasing the amount of commercially available spectrum. This includes encouraging

2 Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, Notice of Proposed
Rulemaking, 28 FCC Red 14238, 14322 (2013) (“Broadband Deployment NPRM”) (statement of Commissioner
Pai).

% Id. at 14321 (statement of Commissioner Rosenworcel).



government users of spectrum closely examine how they use their spectrum and, where possible,
clearing that spectrum for commercial users. In 2010, President Obama issued a memorandum
directing heads of federal departments and agencies to work together to unleash the wireless
broadband revolution.* In response, the National Telecommunications and Information
Administration immediately recommended that some blocks of government spectrum be cleared
and reallocated to wireless broadband service by 2015, and the FCC is preparing to auction that
spectrum this fall.° This example illustrates how government users increase commercially
available spectrum by examining their own needs. The Committee should consider what steps it
can take to encourage government users to clear additional unused spectrum.

Also, newly developed wireless infrastructure will support sharing of government
spectrum with other users without harmful interference, unlocking more commercially usable
spectrum. In spectrum blocks where exclusive use is not possible, it may be necessary for
sharing to play an increasing role. For example, some government uses, like Naval Radar,
involve large investments in use of allocated spectrum that would make clearan